9th  International Youth Summer School “Baltic Practice”

by   State University – Higher School of Economics

Comparing of the EU and CE human rights instruments 

for third country nationals on the example 

of the discrimination by nationality

Written  by Milacheva Tatiana 

Research supervisors: Baranov Konstantin,

Dmitry Makarov

                                         Moscow 2009

 Comparing of the EU and CE human rights instruments for third country nationals on the example of the discrimination by nationality

Plan of the work:

Introduction

1. The EU and CE human rights instruments 

2. Human rights abuses on the ground of the discrimination by nationality among non-EU citizens

3. The EU and CE acts  in the field of the discrimination by nationality among non-EU citizens (case study)

Conclusions

Introduction:

The European Union and The Council of Europe are two respectable institutions in the European zone. The Council of Europe differs from the European Union in terms of its membership.    The EU has 27 Member States, the Council of Europe has a membership of 47 countries. 

Their goals and priorities are not the same too. Set up in 1949, the Council of Europe is a purely intergovernmental organisation whose main aims include the protection of human rights and the promotion of democracy and the rule of law
. It also promotes Europe’s cultural identity and addresses problems facing European society such as racism and xenophobia. At the same time The European Union based on the European Communities and founded to enhance political, economic and social co-operation.  So EU does not accentuate human rights protection in such way as CE but it does not ignore this subject too. 

As it was said early members of the Council of Europe do not obligatory are the citizens of the European Union. And in the bonds of this paper it is necessary to compare the EU and CE human rights instruments for non-EU citizens on the example of the discrimination by nationality. A significant part of the 3rd countries citizens relate in different ways with the EU states. There are many examples of discrimination by nationality. 

The object of this research is the EU and CE human rights instruments, the subject is the efficiency of the EU and CE human rights instruments on the example of the discrimination by nationality among non-EU citizens. 

Main goals of the research include: 

-comparing of the EU and CE human rights instruments;

-revealing and classification of the human rights abuses on the ground of the discrimination by nationality  among non-EU citizens

-comparing of the EU and CE acts  in the field of the discrimination by nationality among non-EU citizens

In this research such methods have been used:

- analysis  of the literature;

- case-study method.

Theoretical footing includes:

-International law

-Normative- legal system in the contest of the human rights protection;

-The Charter of Fundamental Rights of the European Union 

-Convention for the Protection of Human Rights and Fundamental Freedoms.

This work contains three chapters. Special attention paid to the non-EU citizens from Russia. All human rights violation considered in the context of The Charter of Fundamental Rights of the European Union and Convention for the Protection of Human Rights and Fundamental Freedoms in the context of human rights protection and promotion.

Hypothesises of this research are:

Council of Europe has a larger variety of the instruments for human rights protection but it is not so effective as the European Union.

1. The EU and CE human rights instruments 

Firstly it is important to see in which documents human rights fixed.  The Council of Europe is well known for the European Convention on Human Rights, which was signed in 1950 and, through the European Court of Human Rights ensures that human rights are respected in practice and not just on paper. 

The Charter on fundamental rights of the European Union (EU) is the fundamental act in the area of humanitarian rights, adopted by the European Union on December 7, 2000.   The contents and spirit of this document were influenced by the European Council and by the law regulating human rights that was formed on its basis. “The Charter firmly fixes an extended character of securing the rights and freedoms of a person. First of all it demands unconditional observance of the rights and freedoms that are already fixed by current legislation”. 

Also it is important to look what about discrimination by nationality said in these documents. In the Convention for the Protection of Human Rights and Fundamental Freedoms said that “the High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention”. So these words are about   the Council of Europe (not EU) members. According to the 14th Article “ Prohibition of discrimination”, “the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status”. Members of the other countries mentioned in the 1st  Article “Procedural safeguards relating to expulsion of aliens” of the Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms: “An alien lawfully resident in the territory of a State shall not be expelled there from except in pursuance of a decision reached in accordance with law and shall be allowed: to submit reasons against his expulsion, to have his case reviewed, and to be represented for these purposes before the competent authority or a person or persons designated by that authority.

An alien may be expelled before the exercise of his rights under paragraph 1.a, b and c of this Article, when such expulsion is necessary in the interests of public order or is grounded on reasons of national security.

According to the Article 21 in the Charter “ Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited”. And in the same article further mentioned that

“within the scope of application of the Treaty establishing the European Community and of the Treaty on European Union, and without prejudice to the special provisions of those Treaties, any discrimination on grounds of nationality shall be prohibited.”
 But here is not special mentions about citizenship of these people. Special accent on the non-EU citizens made in the 15th Article “Freedom to choose an occupation and right to engage in work: 

 “Nationals of third countries who are authorized to work in the territories of the Member States are entitled to working conditions equivalent to those of citizens of the Union.”

Article 16 allows states to restrict the political activity of foreigners. At the same time the Court has ruled that European Union member states cannot consider the nationals of other member states to be aliens.

In the European Union, equal treatment of third country nationals is both an obligation, under the general principle of respect for fundamental rights, and a political commitment. The 

Tampere Presidency conclusions in 1999 stated that: “The European Union must

ensure fair treatment of third country nationals who reside legally on the territory of 

its Member States.” 
The same commitment was reaffirmed in the Common Basic

Principles on Integration adopted by the European Council in 2004, which provide a

“clear, though implicit, indication of the link between equal treatment of third country nationals and protection against racial and ethnic discrimination: If immigrants are to be allowed to participate fully within the host society, they must be treated equally and fairly and be protected from discrimination. EU law prohibits discrimination on the grounds of racial or ethnic origin in 

employment, education, social security, healthcare, access to goods and services, and housing”.

2. Human rights abuses on the ground of the discrimination by nationality among non-EU citizens

  I would like to emphasize that there are different kinds of human rights abuses on the ground of the discrimination by nationality among non-EU citizens. But firstly it is important to divide all non-EU citizens into several groups.  . Unfortunately there are some gaps with its definitions in the official documents. But in our context third country nationals (TCN) or alien is “any person  who is not a citizen of the Union.   Legal aliens are entitled to enter and remain in the EU as long as they maintain the terms of their status. The definition of the non-EU citizens also includes a number of categories of persons: refugees, asylum seekers, migrant workers, those who enter through family reunion,   undocumented immigrants,  stateless persons.

 There  is a special kind of aliens as Non-citizens in the Baltic countries. These individuals are not citizens of Latvia or any other country but in accordance with the Latvian law "Regarding the status of citizens of the former USSR who possess neither Latvian nor other citizenship", have the right to a non-citizen passport issued by the Latvian government as well as other specific rights. These are "citizens of the former USSR (..) who reside in the Republic of Latvia as well as who are in temporary absence and their children who simultaneously comply with the following conditions: 1) on 1 July 1992 they were registered in the territory of Latvia regardless of the status of the living space indicated in the registration of residence, or up to 1 July 1992 their last registered place of residence was in the Republic of Latvia, or it has been determined by a court judgment that they have resided in the territory of Latvia for 10 consecutive years until the referred to date; 2) they are not citizens of Latvia; and 3) they are not and have not been citizens of another state."
. Children born after Latvia reestablished independence (August 21, 1991) to parents who are both non-citizens are entitled to citizenship upon request of the parents. While the issue of non-citizens is often equated to the problem of statelessness, the status of non-citizen in both Latvia and Estonia is unique and has not existed previously in international law
.

Also there is a national minority, special kind of people that often meet with and human rights abuses. 

After revealing groups of the non-EU citizens it is possible to consider its discrimination by nationality. For this goal it is necessary to look through court’s decisions. A very significant part relates  with the Baltic countries region (first of all Latvia, Litva, Estonia). 

So discrimination by nationality could be in the different forms. One of the is discrimination meets between employer and employee. The other form  of discrimination includes restrictions in participation in social life and other kinds of activity. The other form touches place where person lives. 

Keywords relate with discrimination  here are  RESPECT FOR FAMILY LIFE / INHUMAN TREATMENT OR PUNISHMENT / EXTRADITION

3. The EU and CE acts  in the field of the discrimination by nationality among non-EU citizens (case study)

This chapter includes analysis of the EU and CE acts  in the field of the discrimination by nationality among non-EU citizens with a help of the case study method. 

Firstly I would like two consider cases relating access to the profession.

I have founded two simiral questions.

The case “Bigaeva v. Greece” will demonstrate actions of the Council of Europe. 

The applicant, Violetta Bigaeva, is a Russian national “who was born in 1970 and lives in Athens. She is a graduate of the Athens University Law Faculty. Relying on Articles 8 (right to respect for private and family life) and 14 (prohibition of discrimination), she complains of the refusal by the Athens Bar Association to put her name forward for the examinations to become a member of the Athens Bar on the ground that she was not a Greek national, a condition required by the lawyers’ code”
. 

 The Court held that there had been a violation of Article 8 (right to respect for private and family life), as the authorities had shown a lack of coherence and respect towards Mrs Bigaeva and her professional life. 

At the same time the Court decide there is no violation of article 14 (prohibition of discrimination). Mrs Bigaeva accused the State of excluding non-EU foreign nationals from access to the legal profession, in an arbitrary and discriminatory manner. The Court reiterated that the Convention did not guarantee the right to freedom of profession and that the legal profession was somewhat special because of its public-service aspects.

  The case with EU I will consider on the example of working conditions for   professional football players in national competitions within the Member States.  Igor Simutenkov is a Russian national who held a residence permit and a work permit in Spain. Employed as a professional football player under an employment contract entered into with Club Deportivo

Tenerife, he held a non-Community player’s licence issued by the  the Spanish Football Federation. Under the rules of that football federation, clubs may, in competitions at national level, field only a limited number of players from non-EU countries which do not belong to the European Economic Area (EEA). Relying on the EC–Russian Federation Partnership

Agreement, which, in regard to conditions of employment, imposes a prohibition of discrimination of Russian nationals on the ground of their nationality, Mr Simutenkov requested that his licence be replaced by a Community player’s licence. The Spanish Football Federation, however, turned down that request.  “The ECJ then went on to examine the scope of the principle of non-discrimination laid down in the EC–Russia Partnership Agreement.

The ECJ then went on to rule that the limitation based on nationality does not relate to specific matches between teams representing their respective countries but applies to official matches between clubs and thus to the essence of the activity performed by professional players.

Such a limitation cannot therefore be justified on sporting grounds. For those reasons, the EC–Russia Partnership Agreement precludes the application to a professional sportsman of Russian nationality, who is lawfully employed by a club established in a Member State, of a rule

drawn up by a sports federation of that State which provides that clubs may field in competitions organised at national level only a limited number of players from non-EU countries which are not parties to the EEA Agreement”
. So the European Commission (EC) adopted a legislative proposal   to end discrimination against third country nationals who are currently unable to maintain their social security rights when they move between European Union (EU) countries to stay, live or work. The EC, the EU's executive arm, explained that two objectives of the proposal are to help the integration of third country nationals by providing comparable rights and obligations to those of EU citizens and to encourage mobility of workers, including of non-EU nationals.

Conclusions

After analysis of Court`s decisions it becomes clear that two institutions have different approaches to the issue of discrimination by nationality. The Council of Europe has played a positive role in some cases. Acting  on the basis of  the Convention it considers ambiguous cases from the moral point of view. At the same time the Charter on fundamental rights consider the case of discrimination from the economical point of view. If the discrimination by nationality relates with some gaps in the official documents and it does not profitable for the EU Member States the probably of decisions in favour of the non-EU citizens is rather high. For example 

  limitation   of football players from non-EU countries means that the team refuses from the perspective player and looses chanses for a victory. At the same time orientation on the economical issues do not always help to stop discrimination. 
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