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Institutes for human rights protection, created by the state  

In Russia there are 3 main types of  independent institutions, specially created by the state with a purpose to assist the protection of human rights, which may act on federal or regional levels:

· Plenipotentiary for Human Rights (ombudsperson) on federal level and Ombudspersons in regions,

· Council at the President of the Russian Federation (former Human Rights Commission) and Human Rights Commissions or Councils at the Heads of Administration on regional level,

· Public Chamber on federal level and Public Councils or Chambers on regional level.

At some ministries and administrative agencies Public Councils or Expert Councils are   created by the initiative and with participation of the executive bodies. These public councils consist of representatives of state bodies, research centers and human rights NGOs.
Ombudspersons

Federal Ombudsman (Plenipotentiary for Human Rights) is the only institute, which is mentioned in the Constitution, namely in art. 103 “д”, which says, that the State Duma approves his appointment and dismissal and that he acts in accordance with the Federal Constitutional Law.  Regional ombudspersons act on the basis of regional laws and are appointed by regional legislatures. At the moment they exist in 50 out of 83 constituent parts of Federation. Their powers generally fall within the following four areas: (1) restoration of rights of individuals who bring petitions, (2) protection of vulnerable groups, by acting on their behalf by ombudsperson’s own initiative both when information about violation of rights came to his knowledge and when preventive measures are needed; (3) submitting recommendations and statements of general character to the state and municipal bodies on improvement of administrative procedures and addressing bodies, which have a right to initiate legislation, with proposals to amend legislation when it is a source of judicial or administrative decisions, which violate human rights;  (4) raising public awareness on human rights.  

The effectiveness of this institution heavily depends on the personality of the ombudsperson – his or her past career, personal background, relations with the federal or regional authorities. As far as ombudspersons are appointed and reappointed by legislature, their independence is defined by the political climate in the region and their personal plans for future career. Their background usually includes service in law enforcement (Ministry of Interior or Prosecutor’s Office), work for the executive (vice-governors, vice-heads of administration) or being deputies in regional legislatures. Academic career or career in NGO  is rather a rare exception than a rule. 

Taking into consideration limited powers of ombudspersons and their background, independent experts evaluate the real function of this institute as being “a lightning conductor’, “an inhibitor”, an analytic center rather than an strong force, which must influence state policy in the sphere of human rights and limit encroachment of administrative bodies to basic rights. The analysis of annual reports of Federal Ombudsman and regional ones shows, that most of complaints were on violations of welfare rights, which are not traditionally included in the notion of “human rights” in the sense, which it has in international documents and treaties.  

But it should be pointed out, that a significant change was made in the approach of Federal Ombudsman to his annual report on his activities in 2008 (presented to public on April 16, 2009). This time Vladimir Lukin (reappointed for his office on February 18, 2009) devoted significant part of it to constitutional rights: right to dignity, to freedom and personal inviolability, to freedom of movement, freedom of conscience and religion, freedom of association, electoral rights.   His report was based not only on the complaints to his office, but also on his personal conversations with the applicants, materials of his inspections, research materials and presentations at seminars and conferences, information from NGOs and publications in press. He paid attention to mass violations of political rights, such as right to assembly and right to association. It is important, because in these particular cases complaints from individuals are not numerous and cannot serve as an indicator of the scale of the problem. Participants of the “unsanctioned” manifestations and pickets are usually administratively detained and pay a fine from 500 to 1000 Roubles (15-25 EUR). They prefer not to challenge these decisions in court, because it is time consuming and in most cases meaningless. But the results of monitoring, publications in press, complaints from political activists convincingly showed, that there was a need for the ombudsperson to interfere. 

The reaction of State Duma and the President to this new report will be known later, and we hope, that this time Ombudsman’s report will not be ignored. The State Duma agreed to give floor to Federal Ombudsmen Vladimir Lukin on April 24, 2009 for presentation of this report, though in previous years it refused to do so on the grounds, that the Regulations of the State Duma do not contain any rules, which put on it such an obligation.  

In many other cases federal and regional ombudspersons draw attention of the legislatures and public to the problem areas, where mass violation of human rights occur. Thus, only mass complaints to ombudspersons allowed revealing such systematic problems as non-payment of  debts in delayed salaries in cases of bankruptcy of enterprises, manipulations with land shares of former collective farmers and unlawful deprivation them of their  land property, seizure of Russian passports from many citizens during the passport exchange process under pre-text that public officials had mistakenly issued  these passports many years ago. In the area of socio-economic rights many complaints were about unjustified increase of prices for utilities by local monopolist suppliers, violation of the right to health and medical care due to the flaws in programs of social support to disabled persons and of free delivery of medication to people with serious deceases. 

In cases of mass violations of basic rights ombudspersons write Special Reports. They allow to reveal the problem, but, unfortunately, in most cases are ignored by legislatures and executive, - especially by law enforcement and administrative agencies. In 2007 Vladimir Lukin published the report “On observing the constitutional right to peaceful manifestations on the territory of the Russian Federation” – nothing has changed. Earlier in 2007 he published a Report “On practice of seizures of Russian passports from the former USSR citizens, who moved to the Russian Federation from CIS countries”, in which he critisized the administrative practice of taking away Russian passports (altogether with Russian citizenship) from those, who were born outside Russia, moved to Russia after 1992, received Russian passports and came to exchange them for the new ones. They were deprived of their old documents and denied new ones under pre-text that previous passports had been issued to them by Russian authorities “mistakenly”.  There were no guilt of persons themselves, there were no judicial decisions – thousands of people came into the departments of police to exchange their documents as Russian citizens, and left them without any documents at all. Many regional ombudspersons also presented special reports on this problem – the practice to seize passports continued. In 2009, at least, departments of Migration Service of the Ministry of Interior stopped to seize old passports, though they still continue to refuse to issue new ones to this group of people.   

There is no mechanism, which would enable ombudspersons to force the administrative agencies to change their practice or to force legislature to amend laws, by which these agencies justify their practice.   Ombudspersons can only propose amendments by addressing those bodies of power, who can initiate legislation. The power to initiate legislation by an ombudsperson in his own capacity could have definitely become a good tool to increase effectiveness of this institution. At the moment ombudspersons can pose a problem and reveal deadlocks, but lack of real power does not allow this institute to solve the problem, if it is rooted in bad legislation or politically motivated unconstitutional application of law in practice; to conduct investigations; to impose sanctions on the executive; to issue orders or other documents, which would be obligatory for the administrative bodies and their officials.

Recommendations and ombudsman’s public statements on non-compliance of national law or its application in practice with constitution and international standards does not lead to immediate response from executive and to its decision to cure the situation. The restricted independence of ombudspersons, caused by their inability to put the executive and bureaucracy under control, significantly undermines the effectiveness of this institution.

The positive change in the attitude of the state bodies to this institution is that its necessity became apparent for the regional authorities, and regional ombudspersons increased in number (from 33 in 2007 to 50 in 2009). This institute finally appeared in Moscow (though the independent institute of Human Rights Commissioner on Children’s Right in Moscow was eliminated and became part of the common office, which cannot be regarded positively).

However, ombudspersons can solve individual problems of people on regional level and force administrative agencies or law enforcement in certain cases to fulfill their duties. They can also articulate the problems and make them public. They serve as a medium between the state and civil society and assist them in building partnership and cooperation.   1/3 of the regions, however, do not have regional ombudspersons, and it should be strongly recommended to facilitate the process of  creation of this institute in those regions, where it is absent. It should be recommended also, that the powers of ombudsmen were increased and their independence supported. At the moment, they avoid contradictions with the political power and their effectiveness depend not on their competence and powers granted to them by law, but rather on political climate in general and their personal ability to build relationships with political elites. 

In ¼ of the regions there are specialized ombudsmen on children’s rights. There are proposals to create other special institutes, such as ombudsman on patients rights. And it can be recommended to create specialized ombudsman’s offices for the areas, where the rights are most frequently violated. One of the practical solutions can be establishment of Ombudsman on socio-economic rights. It will allow to separate labor, welfare, housing cases from human rights cases and to solve more effectively the problems in each of these two areas.

Public Commissions and Councils at the Heads of the State and Regions
Public commissions may have different names in different regions, but what they have in common is that they have the status of a consultative body to the President or a Governor and that its personal composition is approved by these political figures.        

“Council at the President of the Russian Federation on the Assistance to the Development of the Institutes of Civil Society and on Human Rights” (formerly called  Commission on Human Rights)  under the leadership of Ella Pamfilova has a consultative status and is created with a purpose “to provide assistance to the Head of the State in realization of his constitutional powers in the sphere of securing and protection of human rights and liberties of a person and a citizen, to inform the President of the Russian Federation about situation in this filed,  to assist  the development of the civil society institutions, to prepare proposals to the Head of the State on issues within the competence of the Council” (Regulation on the Council at the President of the Russian Federation….”). Its powers include drafting proposals for submitting to the President, providing expertise of Federal laws and other normative acts, informing the President on regular basis about situation with human rights protection in Russia and abroad, analyzing the information received from the individuals and legal persons. It neither considers individual complaints on violations of somebody’s rights, nor reviews court decisions. But its importance is defined by the fact, that for today it is the only channel for direct communication between human rights movement and the President. At the moment, it is too early to judge about the effectiveness of the Council, because it started its activities in a new composition only in April 2009, but the start has already been promising. The Council consists of 36 members - most of them are widely recognized human rights activists, leaders of the most prominent NGOs and authoritative representatives of academic circles, who are known for their liberal views and active support to civil society groups. The agenda of its first session, in which President Medvedev participated, included discussion of NGO legislation, corruption, situation in law enforcement and penitentiary, tortures, restriction of competence of jury trials,  increasing wave of xenophobia and hate crimes,  and other acute problems. But the Council has no other leverage except for appealing to the President. And, thus, effectiveness of this institute will depend on if the Council and its leader have a possibility for direct communication with the President, avoiding “the third link”, and if the members of the Council are heard and any positive actions follow their requests and recommendations. 
Public Chamber

The Public Chamber is visible mostly through interference into concrete acute situations, which draw public attention and require urgent measures.  Its members on behalf of the Chamber try to protect certain people in certain situation, but Public Chamber in general avoids making public statements to call the state bodies to observe the law and root out illegal practices, such, for instance, as mass administrative detention of the participants of public manifestations without due reasons and without documenting the process of detention. Public Chamber is not seen as a political actor and public have vague idea about its role and activities. Those NGOs and experts, who cooperate with the Public Chamber, know about its activities in reviewing draft laws and making recommendations to the state bodies, organizing round-tables and discussions, but it is obvious, that human rights issues are not a priority for this body. By its composition it looks more like an expert council, consisting of experts acting in their personal capacity, than like an assembly of commonly recognized human rights activists, having moral authority to speak on behalf of the wider circle of different civil society groups.  As far as its members are not proposed and elected by civil society groups or NGO community in open and fair procedure, Public Chamber is dependent in its choices and has only limited discretion. In general this body confines itself to presenting problems and expressing concerns instead of being pro-active and demanding accountability from the government and its agents. It was originally created with a purpose to introduce a new concept of civil society, closely affiliated with the state and dependent on it, and to promote an image of “the true human rights defenders” (working primarily in GONGOs)  as opposite to “so-called human rights defenders, begging foreign money”.  With changes in political climate its role may change, but for being a real  human rights actor it must gain support from a wider range of human rights organizations, build partnership with independent NGOs, be more visible in political life and public policy – that is to become really “public”. Existing status can hardly enable it to become this kind of institution.  
Public Councils at the Ministries and Agencies

Some ministries and agencies create Public Councils, which consists of representatives of the executive, academic circles and research institutes, and independent experts from the civil society groups. Such Public Councils exist, for instance, in the General Attorney’s Office (Prokuratura), Federal Security Service (FSB), Agency on Supervision in the Area of Public Health (Roszdravnadzor) and some others. In composition of these bodies NGO activists do not prevail, and the process of their selection is not public or transparent. These councils are created by the head of the agency and are dependent on him. For instance, the Public Council at FSB includes 7 security officers and 8 “public activists” (4 of them from Public Chamber), none of them from press or human rights NGOs. List of its activities on the web-site shows a wide range of round-tables, conferences and discussions on topic of combating terrorism. Issues of transparency of closed institutions and mechanisms of public control over them are not in the agenda. 

The purpose of the Public Council at the Head of the Central Administrative Okrug, as it is stated in its regulations, is a formation of the conditions for the development of constructive dialogue between  power and society. Moscow Public Council is created for uniting the efforts of public associations and other non-governmental non-commercial organizations for their constructive dialogue with the bodies of state power on issues, concerning improvement of living environment for Moscovites.  This council is composed of bankers, deputies, school principles, businesspersons, masters of art and culture, representatives of charity organizations.
These councils do not have any particular powers and serve exclusively as a consultative body without any obligation from the respective body of power to follow its recommendations or to take into consideration its concerns. That is why this institute, in the form in which it exists today, rather serves a purpose to legitimize certain decisions of the government agencies and create an impression of public participation, than to be a body of public control over the activities of these agencies.
In general, the most influential independent institute of human rights protection is the institute of ombudspersons (though true independence is lacking anyway).  Powers of Public Chamber and the Council at the President are more dispersed and vague, though in liberal political climate these institutes may gain strength and have potential to become influential. However, their sustainability and effectiveness depend solely on political will, and in absence of such will they will vanish de jure or de facto.
Recommendations

· To create the institute of ombudsman in the regions, where it is absent

· To create the institute of Ombudsman on socio-economic rights (it will decrease the number of complaints to Ombudsman on Human Rights and will allow to solve more effectively problems in both areas)
· To grant power to ombudspersons to initiate legislation both on federal and regional level

· To grant power to ombudspersons to impose administrative sanctions on state officials, whose actions or failure to act caused violation of individual human rights, and to issue official notice on failure of a certain administrative agency or its department to observe human rights or follow the law, which caused violations of human rights of an individual or a group. These notices should be taken into consideration for further law enforcement measures against the violators and for further appointments and reappointments of the public officials involved.

· To grant ombudsmen, Council at the President, Public Chamber and their representatives the power to intervene as a third party into judicial and administrative procedures in cases of public interest or when a particular case raises serious human rights question and judicial or administrative decision may create a precedent or influence the future law implementation practice (right to submit “amicus curiae” briefs); their briefs should be enclosed to the court documents and analyzed in the court decision.

· To grant powers to members of the Council at the President to request information from any administrative bodies on federal or regional level and prescribe responsibility of public officials for failure to provide this information or provision of incomplete or false information.

· To provide for mechanism of realization of decisions made by the Council.

· Change the process of appointment to Public Chamber in order to make it transparent and independent from the executive.

