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The Status of the UN Human Rights Treaty Bodies Findings
 

On March 18, 1968 the USSR signed, and on September 18, 1973 ratified the International Covenant on Civil and Political Rights (ICCPR). Therefore it recognized a specially instituted monitoring body – the Human Rights Committee - with the competence to consider periodic country reports on the implementation of rights and freedoms guaranteed by the treaty. It was the beginning of the USSR inclusion process into the international system of human rights protection. In 1991 the USSR ratified the Optional Protocol to the ICCPR (OP) and recognized the right of the Human Rights Committee to receive and consider communications from individuals. This was a step of great political significance, but its practical value was still difficult to evaluate. The accession of a state to international human rights conventions improves its authority in the eyes of the world community, and is not necessarily followed by real securing of individual’s personal rights and liberties. The sufficient human rights protection is impossible without an effective controlling system in order to monitor how do the states fulfill their treaty obligations. The central element of such system is expected to be legitimate enough to have a coherent amount of controlling powers which will let it, if needed, to adopt measures and decisions to help the state to follow its treaty obligations or push it to stop the violation of a relevant treaty. In the case of the Human Rights Committee, as well as of other universal human rights treaty bodies, there is no certainty regarding the legal status and legal nature of their findings. Sometimes it leads to total ignoring of the Committee’s position expressed it concluding observations on state reports, general comments, or views after considering individual complaints. Suchlike attitude to the findings of the bodies empowered by the international conventions contradicts one of the fundamental principles of international law – the principle of fulfillment in good faith of the obligations assumed by a state in accordance with international treaties (pacta sunt servanda). Article 55 (c) of the UN Charter says the every state-member shall promote universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion. The obligation to protect, promote and ensure the enjoyment of human rights is the prime responsibility of states, thereby conferring on states responsibility for the human rights of individuals. State responsibility in this matter includes the obligation to take pro-active measures to ensure that human rights are protected by providing effective remedies for persons whose rights were violated, as well as enacting systematic measures against rights violations. Clarifying the situation around the status of a treaty body finding and its binding force becomes one of the primary aims in the international human rights context. To increase the effectiveness of the universal human rights protection system it is strongly needed that the states have definite and unified position on the abovementioned problems.
At present time there exist eight human rights treaty bodies. The most recent is the Committee on the Rights of Persons with Disabilities (CRPD), which has not started its work yet. They have different specialization, but Human Rights Committee (the Committee) is the one who has the competence to deal with almost all violations of human rights described in universal human rights treaties. At that, it has only few procedural differences with other 7 bodies. That is why the author will pay more attention to the Committee, as to the model body which has all the typical features of all human rights treaty bodies. Besides, the Committee has the most extensive practice in considering individual complaints and in adopting the general comments.
The treaty bodies or the Committees have heir own system, and are formally independent from the UN. But in fact the work of all Committees is served and coordinated by the UN High Commissioner for Human Rights nominated by the Secretary General. The SG, according to art.36 of the ICCPR, provides the necessary staff and facilities for the effective performance of the functions of the Committee. Art.40 of the ICCPR provides that all state periodic reports shall be submitted to the UN Secretary-General, who shall transmit them to the Committee for consideration (art.40, para 2). The Committee may also transmit to the Economic and Social Council these comments along with the copies of the reports it has received from States Parties (art.40, para 4).  The Committee also interacts with the UN Human Rights Council: the latter monitors, for example, within its Universal Periodic Review mechanism how the states fulfill their obligations under human rights treaties to which they are parties
. In other words, it is clearly seen that the human rights treaty-based system is de-facto an element of the UN human rights protection system. 
There are two procedures when the Committee makes its findings: considering of periodic state reports and considering of individual complaints (communications) submitted in accordance with the Optional Protocol to the ICCPR. It is necessary to speak about three types of findings: General comments, Concluding observations and Views on individual communications. All three have different purposes. 
The competence to adopt General comments was designed to allow the Committee to interpret to the ICCPR to improve the implementation of its norms in states’ practice. Theoretically, General comments should reveal the meaning of particular norms and help the participating states to avoid violations or misinterpretation of the treaty provisions. General comments do not have any particular recipient, and are addressed to all states-parties. According to art.40 of the ICCPR, the States Parties undertake to submit reports on the measures they have adopted which give effect to the rights recognized in the Covenant and on the progress made in the enjoyment of those rights. The Committee shall study the reports submitted by the States Parties to the present Covenant. It shall transmit its reports, and such general comments as it may consider appropriate, to the States Parties (art.40, para 4). 
General comments are, in essence, the authoritative comment to or interpretation of the ICCPR, containing however no recommendations to particular states. On the other hand, this is the main tool to control the fulfillment of human rights obligations because such comments always include a detailed analysis of information provided by the states in their periodic reports, and also proposals on possible improvement of current situation. This also an instrument to resist periodic negative trends, connected to derogation of human rights due to some social dangers, such as terrorism, armed conflicts and such like things.
For a long period the Committee only made General comments as it was prescribed by art.40 of the Covenant and confirmed in Rule 70 (3) of Provisional Rules of Procedure. In the early 90s the Committee came to a conclusion that in order to provide the states-parties with better contribution it should issue Concluding observations after every periodic report, with detailed analysis and concrete recommendations to the reporting state. It was a new step in the Committee’s practice, not mentioned in the treaty, but nevertheless approved by most of participating states. In 2005 when the new Rules of Procedure were adopted
, the right of the Committee to make concluding observations was secured in Rule 71.
Concluding observations unlike General comments are addressed to a particular state-party and may be a subject to publication. They are targeted either at the change of particular situation or policy or at restoration of individual’s rights. The states-parties are supposed to take necessary measures, recommended by the Committee or at least such measures that would follow the Committee’s summation. 
It is now seen that Concluding observations in some degree upraised the effectiveness of the Committee as an international human rights protection instrument. In reply to observations most states inform the Committee on their readiness to discuss the ways of adjustment of their legislation and law-enforcement with the Covenant norms and Committee’s standards. Some states make changes to legislation according to Committee’s recommendations.
 For example, Sweden cancelled the Anti-Social Behavior Act, on which the Committee was expressed its concern. Parliament of Senegal cancelled the law which limited the number of political parties.
 It is possible that Concluding observations may become the main instrument of universal human rights controlling system, because they give an impulse to real changes on particular countries. Thus it is specifically important  for the states to come to a consensus regarding their legal status. 
Views on individual communications – one of he forms of direct international protection of individual rights. For citizens of states which are out of the coverage of any regional human rights protection system, the only possibility to defend their rights in international level is to apply to the Committee or other human rights treaty bodies having the competence to consider such applications. For the moment these are: Human Rights Committee, Committee on Elimination of Racial Discrimination, Committee against Torture, Committee on the Elimination Discrimination against Women and Committee on the Rights of Persons with Disabilities. In addition, Views on individual communications, as well as General comments or Concluding observations, often contain the interpretation of the Covenant (or other treaty, if to another committee).
Despite the fact that since 1998 Russia has been under the jurisdiction of the European Court of Human Rights
, the body that plays, if we look at the number of applications submitted, the main role in international protection of human rights for Russian citizens, the necessity of the Committee can be found in two cases. First, when the alleged violation of human rights happened before the European Convention of Human rights entered into force for Russia. Second, the Covenant contains some rights not covered by the protection of the European Convention (such as right to citizenship for a child (para 3, art 24 of the Covenant), right to take part in the conduct of public affairs, and to public service (art. 25), rights of ethnic minorities to enjoy their culture, language and religion), and then the Committee remains the only international mechanism the victim can address to. At present time there are 18 cases against Russia under the  individual communication procedure, considered to be admissible. Final decisions (views) against Russia were taken in 7 cases.

Though the individual communications procedure has general similarities to some regional procedures, such as the European Court of Human Rights or the Inter-American Commission and Court of Human Rights, there is one main distinction: the Committee’s procedure is non-judicial. It means that the decisions taken under this procedure are of quite different legal nature than the decisions of the abovementioned regional institutions.

Individual communications are accepted by the Committee under the Optional Protocol to the Covenant and may only concern the alleged human rights violations committed by the States Parties to this Protocol. The legal force of the Views is not formally described neither in the ICCPR, nor in the OP. 

So the question about the legal force and legal nature of all three types of findings (General comments, Concluding observations and Views on individual communications) is still open. In Soviet law studies it was stated that all decision taken by any international bodies are optional and may not constitute binding obligations except the situations with grave and violations of  basic human rights (genocide, apartheid, war crimes). Even in this case the only body empowered to take obligatory decisions is the UN Security Council. Otherwise there appears to be a challenge to state sovereignty. According to Prof. Manov, in the context of international cooperation any manifestation of power by an international body or organization would not be contribute to effectiveness of international treaties, but would complicate their mutual implementation by the states.
 In general, such approach matches the international law, at the same time the authors tried to downgrade the status of treaty-based bodies findings. 
Prof. Muellerson in his study devoted to the Committee’s decisions on individual communications, noted that the Committee is empowered by the Optional Protocol to consider communications and to make conclusions concerning the fulfillment of Covenant obligations by the responding state. The views of the Committee therefore are a signal for a particular state that it broke the law, and an appeal to the instant recovery of violated right. In fact, this is the appeal to the elimination of violation of international obligation.

Under para 3 (a), art.2 of the ICCPR, the State Party must ensure for any person whose rights or freedoms are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity. The right to apply to international mechanisms is naturally may be a part of such “effective remedy”. The Committee often refers to this provision in its views.

The choice of measures to restore the violated rights is up to the State Party, but they are to be sufficient enough to eliminate the aftermath and to prevent such violations in future. Such measures may include legislation changes
, revision of a court decision
 or changes in law-enforcement practice. This can be illustrated with an example of “Bolanos v.Ecuador” case
, when the Committee pointed at the necessity to free the detained applicant. The authorities followed the decision of the Committee. 
However there are other examples. In “Gridin v.Russian Federation”
 the Committee found that Russia had violated a number of covenanted rights, including right to fair trial (art.14). The Applicant had been sentenced to life imprisonment because of procedural violations, and the Committee claimed for his immediate release. It also stated in views, that Russia was to pay the compensation for moral damage. These measures had to be taken to ensure “the effective remedy” and to fulfill the obligations under art.2 (3) of the ICCPR. Russia refused to follow the Committee’s views referring to their facultative nature. In Concluding observations to the 5th periodic report of Russia the Committee noted: “while noting the delegation's explanation that the decision not to follow the views of the Committee regarding the release of Mr. Gridin was based on a careful study by the Supreme Court and Procurator's Office, the Committee expresses its concern that a failure to give effect to its views would call into question the State party's commitment to the Optional Protocol.”
 Further the Committee calls Russia to review it position in relation to views adopted by the Committee under the Optional Protocol and to implement the Views, in order to comply with article 2 (3) of the Covenant which guarantees a right to an effective remedy when there has been a violation of the Covenant.
In the text of the Covenant there is no indication that States Parties are obliged to follow the Committee’s findings. Does it mean that an act adopted by a treaty-based body and not formally indicated as “binding”, becomes an optional recommendation? The above mentioned position of Professor R.Muellerson seems to give some clarification.
One can find the support to Prof. Muellerson’s arguments in the practice of national courts. Though courts pointed at the great importance of the Committee’s findings, in most cases they did not come to that they must consider the Committee’s decisions.  In Al Masri
  case the Full Court of the Federal Court of Australia noted that thought the views of the Human Rights Committee lack precedential authority in an Australian court, it is legitimate enough to have regard to them as to the opinions of an expert body established by the treaty.
 At that, the activity of this body includes reporting, receiving reports, conciliating and considering claims from individual or from other states that a Statу Party to the ICCPR and to the OP is not fulfilling its obligations and violated the covenanted rights. The Full Court concludes that the it is appropriate for the courts to have regard, inter alia, to the opinions based upon the jurisprudence developed within international bodies , such as the Committee. It ought to be noted that according to Australian Bill of rights (2004) “international law, and the judgments of international and foreign courts and tribunals, relevant to human rights may be considered in interpreting the human right”.
 “International law” in the terms of this Act is defined as including “general comments and views of the United Nations human rights treaty monitoring bodies”.

The Constitutional Court of Spain considered the status of the Committee and its views in response to cases in which the Committee had found the violations of the ICCPR by Spain. In one case in which it considered a finding by the Committee that the procedures under Spanish law for review of criminal convictions fell short to guarantee of an appeal contained in article 14 (5) of the ICCPR, the Court noted that the Committee was not a court and that its views did not constitute a binding interpretation of the ICCPR.

In the Irish case “Kavanagh v. Governor of Mount Joy Prison”
 Judge Fennely of the Supreme Court of Ireland , commented in relation to the argument that the views of the Human Rights Committee could be given  effect to directly under Irish law, notwithstanding article 34 (1) of the Irish Constitution
: “The notion that the “views” of the Committee even of admittedly distinguished experts on international human rights law, though not necessarily lawyers, could not prevail against the concluded decision of a properly constituted court is patently unacceptable. To be fair, even in international law, neither the Covenant nor the Protocol makes such a claim. Neither the Covenant nor the Protocol at any point purports to give any binding effect to the views expressed by the Committee. The Committee does not formulate any form of judgment or declare any entitlement to relief. Its status in international law is not, of course, a matter for this court. It suffices to say that the appellant has not furnished any arguable case for the effect  of the Committee’s views”.
Another approach was used by the High Court of South Africa. In case “Residents of Bon Vista Mansions v.Southern Metropolitan Local Council”
 the High Court stated that General Comments have authoritative status under international law. The Court here quoted the General Comment #12 of the Committee on Economic, Social and Cultural Rights in interpreting the Covenant on Social, Economic and Cultural Rights. The President of the High Court made it clear that he relied upon international law to interpret Bill of Rights “where the Constitution uses the language similar to that which is used in international instruments”.
 Thus the Court recognized that the treaty bodies findings may be considered by a national court and treaty interpretation contained in these findings can be taken by the court as legitimate.
With that, neither in South African case, nor in other abovementioned cases, national courts did not find that treaty bodies findings themselves do not constitute binding interpretations of relevant international treaties. What is more, it was stressed that committees’ findings are more than just recommendations which can be ignored by the states, because they  are adopted by the expert bodies empowered by binding legal norms. Obviously, such “hanging” between obligations and recommendations, with each point supported by the controversial judicial practice and random political statements does not answer the question on the status of treaty bodies’ findings. However, we can use the arguments from the decisions of national courts, and state reports in attempt to clarify the question. 
None of the human rights treaties empowers the relevant treaty body to adopt a legally binding decision. Practice of some states shows that such powers are not even implied (when a body is considered to have additional powers in order to perform its functions). At the same time it can be supposed that all treaty bodies have, as a practical matter, the powers to interpret the treaty in question, since this is important to their carrying out their functions. 

Notwithstanding with that general statement, the question arises as to whether the findings of a Committee may be considered as legitimate (or even binding)source for interpreting the treaty, both as a matter of principle and in relation to particular findings or types of findings.

 Article 31 (3) of the Vienna Convention of the Law of Treaties (VCLT) 1969 provides that “subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation” may be used in purposes of interpreting the treaty. It may be suggested that the findings of the treaty bodies may constitute such “subsequent practice”, and  therefore may become legitimate source of interpretation of human rights treaties. It has also been suggested that treaty body findings may be also taken into account as “supplementary means of interpretation” in the meaning of article 32 of the VCLT. Ian Sinclair states that subsequent practice which does not fall within the narrow definition of Article 31 (3) (b) of the Vienna Convention may constitute a supplementary means of interpretation within the meaning of Art.32 of the Convention
. The High Court of Osaka (Japan)expressed the view that general comments and other output of the committees can be considered as “supplementary means of interpretation”
. Though, of course, the  use of the treaty bodies’ findings must satisfy the other requirements of article 32: the original interpretation  leaves the meaning ambiguous or obscure; or leads to a result which is manifestly absurd or unreasonable. This is explained by the fact that Article 32 does not provide for alternative, autonomous means of interpretation but only for means to help an interpretation governed by the principles contained in article 31.
If to adopt traditional approach to interpretation of the human rights treaties – an approach strongly supported by the International Law Commission and some States Parties in their reservations – the findings of the Committees themselves would not amount to State practice in the purposes of article 31.
 However, the responses of individual states or the States Parties as a whole to the findings of the committees may constitute such pactice. Besides, in any particular case, a positive or supportive response by a state or group of States, or even the acquiescence of States in a finding by a committee would constitute “subsequent practice … which establishes the agreement of the parties regarding its interpretation”.
 
M. Herdegen believes that the practice of organs such as the treaty bodies can be seen as falling within article 31 (3) of the Vienna Convention. The States Parties have entrusted to these organs  (the European Court of Human Rights, the Human Rights Committee, the UN Security Council, the WTO panels) the competence to adjudicate on disputes within the framework of their respective treaties or to progressively give detailed content to treaty provisions which require interpretation. The practice of these bodied can be seen as tantamount to subsequent practice of the parties to the treaty which establishes the agreement of the parties regarding its interpretation.
In this context there arises a question of the relationship between the specific provisions  of the VCLT and the norms of international customary law relating to treaty interpretation. It is clear, that similar or identical norms can be contained in a treaty as well as in the rules of customary law. But it does not follow that such coincidence must be total. The reference in article 31 to subsequent practice is written as if no monitoring body had been established by a treaty, as if no third-party interests existed, and as if it were only for other States to monitor each other’s fulfillment and to react to non fulfillment of the obligations. Human Rights treaties are quite different from other “classic” multilateral treaties which comply fully the provisions of the Vienna Convention. This type of treaties has individuals as third-party beneficiaries and introduces a monitoring mechanism. Given these differences, it appears arguable that in interpreting human rights treaties relevant subsequent practice might be broader than subsequent State practice and include the considered views of the treaty bodies adopted in the realization of their functions, conferred on them by State parties.
For example, the general comments of the treaty bodies are circulated among all State parties following their adoption, more often in the form of the annual report of the committee to the General Assembly (or to the Economic and Social Council in the case of the Committee on Economic, Social and Cultural Rights). States have the opportunity to express their views on the correctness of the interpretations at that stage, as well as in their periodic reports to the committees and their discussions with the committees during the consideration of these reports. Some States parties from time to time express their disagreement with General comments adopted by the Human Rights Committee. So one could argue that the acquiescence of States parties in those statements could be seen as establishing the agreement of the parties on the interpretation of those provisions. Indeed, States often refer to treaty bodies’ practice, their case law and general comments in their submissions to treaty bodies under individual communication procedures, and some have also done do in other international procedures (such as dispute settlement in the International Court of Justice)
. For example, in Spain v.Canada case(“Fisheries Jurisdiction case”) the Counter-Memorial of Canada refers to various international human rights conventions to determine how the term “measures” is used by them, as well as referring to Spain’s use if the term in its reports under the ICCPR on the “measures” it had taken in relation to its constitutional order.

In the Germany v.United States of America case (“La Grand case”) Germany claimed that the US had failed to observe its obligation under article 36 of the Vienna Convention on Consular Relation to provide two German nationals arrested following an attempted bank robbery with the opportunity to contact German consular officials (the pair were charged with murder and other offences, convicted and sentenced to death).  In oral argument Germany submitted that article 36 was a procedural guarantee that needed to be read in light of the human rights standards applicable between the two countries and noted the jurisprudence of the Human Rights Committee, that in any case in which the death penalty is a possible sentence, a failure to observe the procedural guarantees of a fair trial resulting in the imposition of a death sentence is a violation of the right to life.
 The reference to international human rights law was not taken by the Court in its final judgment.

These examples in most cases show acceptance of treaty bodies findings. States parties are asked by the committees to report on specific matters identified in general comments, and to reply to such issues in lists of issues sent to them by committees, and they generally do so (or at least do not take exception to such requests by the committees).
In this context the pronouncement by courts and their application of treaty body interpretations are also relevant, if it is accepted that national court decision are relevant practice for the purpose of art. 31 of the VCLT. If courts consistently follow the interpretation pronounced by a treaty body, then it would be relevant to the question of the agreement of the parties, to the States consensus. Such analysis might be complicated by the need to analyze in more detail the circumstances of particular cases, as well as the attitude of the executive government of the State to the questions aroused in a treaty body finding.

As far as decision and views on individual claims are concerned, the issue of what is relevant State practice again arises. The response of the State directly concerned is obviously important. Positive response, readiness of the State to follow the committee’s views may constitute the relevant practice. Other States may also respond to these decisions in various ways that are relevant, for example, in their reports to committees, in the judicial decisions of their courts, or in the form of a political demarches, calling on another State to implement o respect committee’s views.
A similar analysis might be applied  to the concluding observations of the committees. In the first instance, the response of the State party concerned (and the organs of the State, including the courts and legislature) would be relevant, but other States also use this form of output in other contexts (for example, a number of cases refer to concluding observations in assessing whether a refugee claim has been made out).
If such approach is preferred, then the consequence is that in any given case the status of  a particular general comment, concluding observation or other finding would depend on the results of a detailed analysis of how States parties responded to that output in the various ways referred to above.
It is still unclear if a dissent of one State with the interpretation adopted by the treaty body would delegitimate a decision as a correct interpretation. The answer may probably be found in the position of Prof. T.O.Elias. He stated that it is not necessary that each party should have engaged in the particular practice. It is sufficient that there is evidence that every party has accepted the practice, even by tacit consent or acquiescence.
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