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Introduction

Why should lawyers study the social context of law and are they capable of doing this?
These questions may seem absurd. But unfortunately they are not irrelevant or archaic. Unlike
American post-realist jurisprudence, with its influential pragmatic emphasis, the continental legal
profession is still resistant to attempts to integrate any sort of analysis of the social impact of law.

Historically, continental legal doctrine centered on problems of systematicity, or the internal
coherence of the components of law. It was thought as the principle way of avoiding the indetermi-
nacy problem and contributed considerably to the legitimation of the legal order. Later, as the faith
in immutable legal truths and natural law rhetorics faded, the theme of legal validity of positive law
became dominant. Path-dependence, combined with the rigidity of the scientific disciplinary matrix,
was typical for old academic institutions traditionally suspicious of any sort of interdisciplinary hy-
bridization. These factors limited the ability of the European legal tradition to face the challenges of
time.

One can doubt the plausibility of such a viewpoint, marking this space in a Kelsenian fash-
ion as “juridically irrelevant”. But nowadays such austere methodological purism is becoming more
and more indefensible. One obvious reason for this is the growing instrumentalization of legal dis-
course. For good or bad, we have by now recognized that social reality can be modified as a result
of the conscious legal intervention of government. That is why we have to integrate some problem-
atic for the social context of law and recognize it in some way as a part of legal study. The most ap-
parent here are, at least, two problems.

First of all, what about the contents of “legal intervention”, namely the role of purely legal
considerations in elaborating these contents? Should the lawyers limit their role solely to the techni-
calities of drafting and procedural accuracy? Or should we take into account a simple and plain fact
that each new statute is to be integrated within the framework of the preexisting legal order with its
principles and restrains, as well as to meet the requirements of stability, intelligibility, and pre-
visibility of legal contents?

Secondly, an inevitable consequence of legal instrumentalism is a special emphasis on the
implementation of law. Indeed, when one treats legal rule as a societal goal in the statute form, one
needs to understand how well the goal is being implemented. Here is the basic difference with the
pre-modern "pre-statute” understanding of law. Here the problem of the degree of implementation
of law into social practice could basically be omitted. At least in private law the contents of law
were predominately generated by the courts — either directly as in the Anglo-American legal sys-

tems, or indirectly via the authoritative text of the Roman law and its adaptations by European legal



science — and reflected the existing social practices with no special task of their coercive transfor-
mation.

Another very important aspect of the problem has direct relevance to the countries of global
periphery, using a term of world system theory. Perhaps an extensive citation from Brian Z. Ta-
manaha’s book will be the best way to elucidate the problem: “Yap had a legal system, with a legis-
lature, a handful of judges and attorneys, a small police department, and a complete legal code
based in its entirety on law transplanted from the United States. But vast portions of the Code had
never been applied, few lay people had any knowledge of the content of the laws or of the opera-
tions of the legal system, a large proportion of social problems were dealt with through traditional
means without the participation of the state’s legal system... Although the overwhelming majority
of the populace lived in general disregard of the vast bulk of the rules of the legal system,... |
worked there as a busy assistant attorney-general for almost two years”.> Whatever it may be, we
consider law solely as the authoritative text.

Moreover, here in Russia the problem has a special relevance. We have a good text of law,
often identical to the best texts of the developed societies. But very often this has nothing to do with
reality. Even more, it is often applied not strategically, but for purposes that are directly opposite to
those for which similar rules are applied in Western democracies. Often these purposes have noth-
ing to do with the rule of law.

In these circumstances, it becomes apparent for the relevance of legal implementation. In the

following, I try to develop some of its implications.

The efficiency concept

Currently only the law and economics have proposed a coherent theoretical concept of law’s
efficiency. The proposed concept is based on the theory of marginal utility, the sovereignty of homo
economicus’ preferences, and rational choice theory. The alternative evolution theory has not been
developed into a sound and influential theory due to its internal discrepancies. In this section I in-
tend to answer the following question. Whether the current standing is a result of the random devel-
opment of scientific research or is driven by a fundamental reason. Also, I am going to consider
whether there are any meaningful alternatives to the law and economics’ approach to the efficiency

of legal structures.

8 Tamanaha B.Z. A General Jurisprudence of Law and Society.2001, PP. 145-146.
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The central methodological innovation of neoclassical economics is the interpretation of le-
gal rule as only one of the factors that influence on the behavior of a rational utility-maximizer. A
legal rule is regarded as an external (exogenous) restriction of human behavior, similar to other re-
strictions (e.g. market prices). An incentive effect of legal rule inducing the utility-maximizer to
choose a certain behavior is the threat of sanctions that will take place if such a person opts for non-
compliance with a rule. The sanction is a “price” to be paid for the choice of non-compliant behav-
ior by a person who prefers such behavior to other options.

The focus on the choice of non-compliant behavior makes the law and economics method-
ology innovative and quite different from the mainstream legal positivist methodology. The later
assumes an automatic implementation of legal rules and ignores the social environment and social
consequences of it. The law and economics reconsiders this assumption by treating a legal rule as
being only one of the factors that a rational utility-maximizer takes into account. If a utility-
maximizer decides that the utility arising from non-compliant behavior exceeds the “price” (being
equal to the penalty for breaching a legal rule multiplied by the probability of its enforcement), he is
expected to prefer non-compliant behavior. Here we have the classic methodology of the theory of
marginal utility being applied: A rational person (capable of choosing the optimal way to achieve
his or her goal in a given environment) chooses an optimal way to achieve his or her goal given the
existing restrictions (such as market prices and other “prices”, including any restrictive legal rules).

The validity of the proposed theoretical framework depends on at least three focal assump-
tions.

1) People are deemed to be rational utility-maximizers, meaning that their goal is to max-
imize their income (utility) and they are capable of choosing the most optimal (the least
cost-consuming in the given circumstances) way to achieve this goal.

2) Goals, internal preferences, and external (exogenous) restrictions are clearly segregated.

3) Preferences are constant and autonomous (i.e. determined only by the rational utility-

maximizers), while restrictions are variable.

The possibility of an alternative approach

The critique of these principal methodological assumptions (the rational utility-maximizer,
the sovereignty of preferences, and the complete segregation of preferences from restrictions) might
help us to construe the limits of non-economic approaches to the efficiency of law. In this respect, it
is valuable to consider what effect the waiver or relaxation of these assumptions might have on the

discussed theoretical paradigm.



The above assumptions make the rational reconstruction of human behavior feasible. They
allow us to predict what changes in behavioral patterns will take place, if a legal rule is implement-
ed. Once human behavior is regulated by the rule of utility maximization, it becomes possible to
predict human reactions to changes in external circumstances, including changes in law. The segre-
gation of the constant internal preferences from the variable external restrictions plays a key role in
this prediction exercise.

If we accept the opposite methodological principle and assume that the internal preferences
are variable, the situation is different. In the latter case, we have to recognize that changes in behav-
ioral patterns might be driven not only by the external incentives and restrictions, but also by the
changes in the internal preferences as well. As a result, the theory ceases to be able to explain and
interpret any existing changes in behavioral patterns with a sufficient degree of certainty. Moreover,
it ceases to predict any future changes and to identify the causes of these changes.

A waiver of the sovereignty of preferences as a methodological principle undermines the
scientific character of the described theoretical paradigm, too. As we have explained above, this
principle is driven by the failure to propose a meaningful universal and interpersonal theory of the
genesis of preferences, whereas the failure itself is caused by the unscientific nature of interpersonal
comparisons of utility.

The above suggests that the waiver of these three theoretical assumptions is hardly possible
due to methodological reasons. Marginal utility theory and rational choice theory ensure the ration-
ality and verifiability of the hypotheses of neoclassical economics. That said, it is still worth con-
sidering what non-economic alternatives there are to the law and economic concepts of efficiency.
One could argue that, if the total waiver of the above assumptions is unfeasible, the alternative way
is to relax these assumptions. Although the more we relax the assumptions, the less intelligible and
verifiable a proposed theoretical concept is.

Let’s assume that human preferences are variable to a certain extent and that the law is able
to change these variable preferences. By making this assumption, we are effectively relaxing the
claims for the sovereignty of preferences and for the complete segregation of the preferences from
restrictions. A legal rule may influence a person’s preferences by replacing his own behavioral
preferences with the behavioral patterns embedded into that legal rule. Accordingly, the person in
question chooses a certain behavior not on the basis of calculating costs and benefits arising from
non-compliance with legal rules (the rational choice theory), but because he or she considers com-

pliant behavior to be in line with his or her own preferences. Sociologists call this process an “in-



ternalization of norms”, a methodological approach that has been adopted by legal realists and some
modern scholars.

The idea that law may manipulate basic internal preferences is clearly a relaxation of the rig-
id methodological assumptions of the economic concept of efficiency. That said, this idea could still
be used for the formation of alternative concepts of efficiency. In particular, it could be enjoined
with the view that a legal rule is efficient when the goal of that legal rule is achieved to a certain
extent, whereas such goal is set out by a lawmaker. The term “efficiency” is probably not the most
appropriate one in this context because of its implications of neoclassical economics. Within the
legal discourse we have a special term of “effectiveness”, denoting exactly what we mean in the
current passage, namely the degree of achieving the goal of a legal rule.

The difference between this alternative view and the economic approach to efficiency is in
focus. The economic approach is focused on the consequences of a legal rule’s implementation. The
alternative view is focused on to what extent the goal of a legal rule is achieved. The economic ap-
proach suggests a broader picture of law’s social context. If a legal rule is only treated as one of
several external restrictions that a rational utility-maximizer counts when he decides whether to
comply with the law or not, we are faced with a broader social picture than the one proposed by the
alternative view, because the alternative efficiency concept is focused only on whether the behavior
in question complies with the law or not (and to what extent).

Moreover, the real effect of a legal rule might not be in line with the goal of the lawmaker
and might therefore incur some side-effects, if we consider people to be the rational utility-
maximizers and if we accept that they have the autonomy to decide whether to obey the rule or not.

Once we accept the alternative approach to efficiency, we have to recognize the following.
Although we might be able to assess the level of social obedience with a law, we are not capable of
predicting all other social consequences of law. We simply lack the instruments allowing us to see
the broader social picture of the utility-maximization principle. This principle is irrelevant to the
alternative efficiency concept. Once we agree that the law is to some extent capable of moderating
human preferences irrespective of human rationality, then we have to acknowledge that the theoret-
ical concept of the efficiency of law is reduced to a purely statistic matter, especially regarding

whether such moderation has been successful.

5 Sunstein C. Free Markets and Social Justice, PP. 13-104.



Chances of integration within the legal positivism framework

At first glance, efficiency as a degree of goal achievement seems to be easily married with
positivist views on the implementation of law. Within the positivist framework, effectiveness can be
intelligible only as a degree of law implementation.® That said, the goal achievement concept is still
quite different from positivist views on the efficiency of law.

Modern legal positivism, such as H.L.A. Hart’s views, treats efficiency (being the level of
factual obedience with the law) as a criterion separating law from other social practices. Also, from
the perspective of positivists, efficiency is closely associated with coercive enforcement — the threat
that sanctions from legal rules will be applied)’. By contrast, the goal achievement concept relies on
an internalization of the requirements of legal rules as people’s own preferences. Internalization
goes on irrespective of their rational analysis of benefits and disadvantages (like the threat of sanc-
tions) of compliance or non-compliance with such legal rules. I will focus on this aspect later.

From the above follows another distinction between the goal achievement concept and posi-
tivist views on efficiency. From the perspective of positivists, efficiency is not quantifiable. It is not
even clear whether obedience to all legal rules or only to a majority of them has to be taken into ac-
count when considering whether a rule is efficient. By contrast, from the perspective of the alterna-
tive concept of efficiency, the quantification of the level of goal achievement is a feasible and tar-
geted procedure.

The formal definition of the effectiveness of law as the actual realization of a legal provi-
sion’s goal is typical for the positivist models of law. The basic idea is that legal regulation is a pro-
cess, within which the goals formulated by public authorities are realized in social practice.

At first sight, the very fact of raising a question regarding the link existing between the defi-
nition of the effectiveness of law and positivist legal theory looks absurd. In reality, positivist theo-
ry always centered on the study of “internal” problems of legal reality, with a focal point made on
the study of structural aspects of law (the problems of structure and internal coordination of basic
elements of law). Moreover, in many cases positivism was trying to escape from studying the inter-
action of the legal system and its social context. It treated the latter as “external” in relation to the
legal system.

Nevertheless, legal positivism cannot escape the effectiveness problem. As a starting point,
take the simplest version of positivist theory by Austin. It construes legal rule as an order of the
sovereign. But the rule must possess a sufficient extent of effectiveness, which is having a good

prospect of realization in social practice. Given the premises of legal positivism, the intended pur-

6 Effektivnost’ zakondotelstva v ekonomicheckoy sfere. Otv. redactor Yu. A. Tihomirov. M. 2010. S. 40-54.
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pose of a legal rule is to “form” social practices. Unlike in the case of other normative social regula-
tors, its only “advantage” is the availability of coercive state-supported enforcement. Then the ques-
tion of the extent of its real enforcement in society — meaning its effectiveness — possesses the key
meaning.

This thesis can be illustrated on the base of a quite complicated normative theory of law
from H. Kelsen. Despite the extreme extent of formalism, Kelsen also fails to avoid contact of its
theoretical construction with social practices. We know that the fundamental metaphor of normative
theory is the idea of a pyramid of legal rules. Each rule “of a higher rank” constitutes the “source”
of the legal reality of the corresponding norm of a lower rank. The basic rule (“constitution”) is 10-
cated on the top of the pyramid. This is the basis of the legal nature of all other norms of the system,
including private legal transactions. But what is the source of legal force in the main norm? Let's
analyze this question at a more or less practical level. How can we understand that this is the main
norm that has legal validity? Kelsen answers that this is possible to figure out only by determining
the fact that the main norm is enforced — or possesses the quality of effectiveness.®

There is an interesting paradox here. The guru of normative theory did his best to immunize
the law from society, but has failed to go without a reference to the factual in order to substantiate
the normative. In other words, if law is a coercive mechanism, then there cannot be any law that
does not possess the quality of effectiveness, which is understood as an increased capacity for reali-
zation in social practice.

The concept of H.L.A. Hart looks interesting in the context under consideration. It is more
difficult to identify in it the same structural interrelations that determine dependence of the prevail-
ing understanding of effectiveness upon the general positivist orientation of contemporary legal
doctrine. But here we also find certain grounds allowing us diagnose the existence of such a rela-
tion. First of all, the theory of “secondary” norms refers to the concept prevailing in positivism, in
accordance with which law is an institutionalized coercion. It is secondary legal norms that deter-
mine the institutions that possess the capacity to compel the subjects to behave in a certain way. We
should take into account that the existence of these secondary norms is a constituent feature of law.
Then it becomes clear that the system of prescriptions, which has no intent to guarantee the efficient
enforcement of such prescriptions, cannot possess the quality of law.

The model of conflict resolution in the following case provides the indirect proof of this the-
sis. Take a case where, as the result of a revolution, two legal orders — an old one and a new one —
co-exist and compete on the same territory. In this case the priority must belong to the legal order
that is more efficient. This idea looks interesting in at least two aspects. First, here we see the same

8 Tamanaha B.Z. A General Jurisprudence of Law and Society.2001, P.P. 143-144



logic, which was found in the theory of Kelsen: reference to effectiveness as ultima ratio. Second, it
is possible to diagnose that the basis of the concept of legal system contains a monistic idea: plural-
ism and coexistence of several legal systems at the same time are impossible, and this thesis directly
results from the concept of law as an “efficient social control”.

Thus the problem of “effectiveness of law” nevertheless goes together with legal positivism.
Legal rules represent particular governmental will (commands of sovereign). They express certain
arbitrary chosen goals of governmental policy. In that case, the key problem of the theory of law as
such would be the degree of precision, completeness, and uniformity of realization of such goals in
practice. Precisely that constitutes the basis of the traditional understanding of effectiveness.

Therefore, there is the necessary connection between theoretical constructions of “pure”
positivism, whatever the form of its expression may be, and the idea of the effectiveness of law.

Nevertheless it should be pointed out that the concept of effectiveness of legal rules as the
degree of achievement of their goals is not completely compatible with the core premises of the
theory of legal positivism. The theory of legal positivism is rather skeptical towards the idea of tel-
eology in law. According to the theory of legal positivism, we cannot integrate any teleological
considerations in the process of interpretation and applications of legal rules completely. Teleology
limits the scope of the deductive model for applying legal rules. Teleological interpretation, for ex-
ample, can block the application of legal rules based solely on their literal meaning in favor of an
application based on the goals of legal rules. This leaves much room for judicial discretion, using
balancing of interests, which makes the result less predictable and far more susceptible to the influ-
ence of extralegal (moral, political) considerations.

At the same time, the theory of legal positivism cannot absolutely ignore teleological con-
siderations by the process of applying legal rules. Many legal positivists treat the process of the
law’s application (including interpretation of legal texts) as understanding the intention of lawgiv-
ers. In that case we must acknowledge that the intention of the lawgiver may not in each case coin-
cide with the literal meaning of the authoritative legal text. When the conflict arises, what will pre-
vail — the literal meaning or the genuine goal of the lawgiver? This tension stands for the fact of a
sort of ambivalence with which the theory of legal positivism treats the problem of effectiveness of
law.

As a matter of fact, contemporary legal positivists endorse the legal realist understanding of
the effectiveness-concept (effectiveness as a degree of realization of an enactment’s goal). But in
far more sterile form devoid of its skeptical overtones. The main objective of the legal realists’ pro-
ject was to annihilate the deductive model of applying law by introducing into the process some

considerations that exceed the literal meaning of authoritative legal text. Contemporary legal posi-
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tivism utilizes the category of goal only so far as it does not contradict to the values of predictability
and “fidelity to law” considerations.

First of all, we must point out a well-known semantic uncertainty of the positivist concept of
effectiveness. The issue is that a requirement of the global effectiveness of legal system, which is
understood as a factual and considerably wide and systematic observation of requirements of legal
prescriptions in the appropriate society, is both a necessary condition for the existence of a legal
system and very hard for empirical verification. It is necessary to emphasize that we do not mean
absolutely natural, cognitive limitations, which go together with all social “dimensions” (such as
those appearing in the course of formation and processing statistical data), the point is the complici-
ty of construing the definition of effectiveness of law that is formulated within the framework of the
contemporary positivist tradition.

What does this “factual observation of requirements of legal prescriptions” as a “condition
of existence” of the legal system mean? Is it about the necessity to determine the effectiveness of
each prescription of law or it is possible to be limited to the statement of fact that in an appropriate
society the trend to observe legal prescriptions en bloc prevails? In the last case it is not clear how
to “measure” this practice of routine observation. Shall we talk about the routine observation of the
majority of prescriptions of the system, or shall we select as a point of criterion the necessity of ob-
servation of prescriptions by the majority of subjects, whose behavior the appropriate prescriptions
intend to regulate? What is the extent of “non-observance”, which, from the standpoint of the ap-
propriate system of rules, is admissible in order to qualify it as a legal system?

These questions do not receive clear answers from the followers of contemporary legal posi-
tivism. All we get is quite uncertain statements about the “general” nature of lawful behavior —
about the existence of a certain “minimal” level of observance, below which it is impossible to di-
agnose the legal nature of a corresponding system of rules. But a more precise definition of this
minimal level is still lacking.

This is not pure accident. The point is that the concept of effectiveness in its traditional pos-
itivist version is impossible for quantification and, therefore, for empirical verification. It is not des-
ignated for any sort of operationalization, first of all because of its essentialist nature.

Our hypothesis is the following. Introducing the definition of effectiveness into positivist
discourse resulted from two interconnected circumstances. First of all, from the necessity to provide
a precise criterion, enabling them to extract legal norms from numerous social practices somehow
conventionally related to the sphere of law. The necessity to provide a precise criterion is explained
by the fact that formalization of the criterion of demarcation is mandatory for the positivist theory.
The content of this criterion was taken from the idea about the function of law. Comparative effec-

tiveness of law is determined by its coerciveness. Correspondingly, effectiveness (as the result of
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coerciveness) is the most important feature of the law. Law is simply distinguished from other so-
cial norms by its special effectiveness. In other words, the law by its definition is an efficient way
of realizing a political system that is designated to perform the function of social control.

But at this point the “function” of effectiveness in the positivist discourse gets exhausted.
That is why positivists are not that sensitive to determining concrete parameters of effectiveness.
The definition of effectiveness was introduced without the intent to study with its help the extent of
realizing the goals of public authorities expressed in any concrete norm.

Actually we deal with an idea that it is enough just to use the legal mechanism of transfor-
mation of social reality and formulate the juridical norm aimed at the realization of a specific social
goal. The rest will go automatically, and social reality will be automatically transformed in accord-
ance with the intentions of the legislator — the social technologist. It is perfectly clear, since the law
has more effectiveness “by definition” because of its compulsory nature.

But exactly this last implication of the positivist theory, on which the entire model of effec-
tiveness has been built, is the most doubtful. Nowadays there are no reasons to doubt that the role of
law in the system of social regulators has been seriously and systematically exaggerated, and this
circumstance repeatedly resulted in unfavorable and “unforeseeable” social results. “Only a small
part of behavioral acts, if it already exists, is being formed under the exclusive influence of law. On
the contrary, one or another behavioral act often comes up as the result of action of several social
regulators. The legal principle of pacta sunt servanda does not certainly (automatically) meet uni-
versal approval, but its observation in many cases is motivated by economic evaluation of the con-
sequences of its breach. Any enforcement of law implies the appropriate motivation of its subjects,
and only some of these motivations are formed under the influence of prescriptions of law and the
threat of their compulsory enforcement. Compliance with the law by itself is not necessarily the
measure of effectiveness for a legal system.

Thus the paradox is that contemporary legal positivism to the same extent implies the exist-
ence of the concept of effectiveness of law and blocks it. It implies the existence of the concept in
question to such extent and insomuch as it insists on the distinguishing of law as an institutionally
compulsory order. It blocks the concept to such an extent insomuch as it does not allow the possi-
bility of existence of “inefficient” law.

This fact provides an explanation to the lack of sensibility of national jurisprudence, in
which positivist comprehension of law keeps a leading position, to the problem of effectiveness of
prescriptions of law as well as the opposition of the legal community to the initiatives connected
with introducing into Russian legislative process the procedures of the regulatory impact of legal

assessment.
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To sum up, although at first glance the positivist concept of effectiveness and the goal
achievement concept look similar, they are quite different in substance. This should be taken into

account, if any theoretical conjunction of these two concepts is to be considered.

The Goal-Achievement Concept

As | have shown above, a goal achievement concept might technically play an alternative
role to the economic efficiency concept. Historically it was originated early enough, even earlier
than the economic legal movement emerged. It can be traced from the beginning of the legal real-
ism movement. However it has not become either popular or even a developed theoretical concept.
What are the reasons for its failure to become a sound alternative to the economic efficiency theo-
ry?

Clearly there has been room for such an alternative. In the 20" century governments inten-
sively interfered into economic activity, either relying on Keynesian economics or on socialistic
economic models. Obviously this interference was backed by the law, and there was a demand in a
supporting legal ideology and relevant theoretical instruments. The goal achievement concept
works pretty well with that ideology of state intervention and dirigisme. Also, at least on a vocabu-
lary level, this concept might be converged with mainstream legal positivism, although this conver-
gence is nominal.

Moreover, a theoretical conjunction of the goal achievement efficiency with legal positivism
supports a principal dogma of lawyers — a claim for autonomous nature of legal discourse. The
widespread application of economic methods to non-economic social sciences (so called “economic

%) leads to a natural antagonism to these methods from traditional social scholars. If

imperialism
economic methods (such as microeconomic theories, game theory, and statistics) are considered to
be more successful methods than the traditional ones because they explain the law better, then the
current mainstream methods of legal analysis will become less popular and their supporters (both
academics and commercial lawyers) will become jobless. Accordingly the ideology and concepts of
economic analysis of law seems “toxic” to traditional lawyers. That said, it is also clear that nowa-
days lawyers cannot ignore the social context of law. In this respect, at least theoretically the goal
achievement concept might play a role of compromise between the claim of legal discourse’s au-
tonomy and a demand to understand the social context of law.

The goal achievement efficiency concept assumes that a political system may set out the
goals for a legal system to achieve. This assumption looks innovative and controversial from the

perspective of 19™-century legal formalists who believed in the “academic” codification of law and

9 See: Kirchgéssner G. Homo Oeconomicus.1991.
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neutral, non-political enforcement of law.*® But it does not sound problematic to modern positivists
who generally recognize that political procedures play a central role in the law-making process.
Given how “toxic” and problematic the economic analysis of law is, it does not seem a difficult de-
cision to traditional lawyers to accept the theoretical framework suggested by the goal achievement
efficiency concept.

Also, the economic analysis of law generally is unfortunately perceived as too pro-market,
economically conservative, and a value-loaded theoretical discourse (pro-market bias),"* whereas
the goal achievement efficiency concept has a “proper” pro-government flavor that might attract the
antagonists of “market fundamentalism”.

As | have shown above, there has been enough demand in the development of the goal
achievement efficiency concept at least during the last hundred years. However, this concept re-
mains to be underdeveloped and germinal. Why?

There are several theoretical obstacles that block the development of goal achievement effi-
ciency concept. The first blocking element is the strong normative claim of this efficiency concept.
Once we recognize that the law can manipulate basic human preferences, we have to acknowledge
that we need criteria to tell when and to what extent such manipulation is justified. In absence of
such criteria, it is not clear when an adjustment of human preferences is appropriate. The legal real-
ists faced this criteria problem also. They believed that the development of social sciences would
overcome this problem by articulating an objective criteria suggesting when socially undesirable
(being objectively undesirable) human preferences shall be adjusted. However, the development of
social sciences has not proposed such criteria.

Remarkably, it was the Soviet Union’s aggressive and active social reform theory that was
based on a belief in the potential articulation of the objective criteria discussed above. Although the
Soviet legal scholars did not set out a coherent and intelligible theory in this respect, they clearly
claimed that a “legal regulation of social relationships” in a socialist society should be derived from
the knowledge of objective laws of social development.'?

Modern western legal science has developed some rhetorical techniques that are supposed to
justify an active manipulation of human preferences through legal mechanisms. For example, it is
generally recognized that the application of law is not automatic (irrespective of some opposite

views of legal positivists) and the manipulation may not reach their goal. Accordingly, some legal

1o Schroeder J. Recht als Wissenschaft. 2001.
1 Kelman M. Consumption Theory, Production Theory, and Ideology in the Coase Theorem // 52 S. Cal. L. Rev. (1979).

12 In USSR, the rigid ideological censorship of social sciences blocked the development of a sound theory on this matter.

That said, the Marxist theoretical framework seems capable to produce such theory. At least this can be suggested on the premise of

some of the ideas of Evgeny B. Pashukanis. But Pashukanis’ tragic life evidenced that within totalitarian regimes such theories can
be developed only to a certain extent.
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rules might turn out to be inefficient. However, as Sunstein suggests, the manipulation remains to
be justified, because the legal rules (even inefficient ones) pass along a message of what socially
desirable behavior looks like and, thus, the rules play an at least educatory role.*®

That said, it is still a question as to how within a pluralistic society paradigm to find criteria
for when public intervention into individual autonomy is justified. Once we acknowledge that the
social sciences have failed to develop such criteria, the only way seems to rely on consensus crite-
ria.* But even if we agree that a consensus on these controversial issues (state and society, society
and individual freedom, etc.) is achievable, there is no guarantee that a consensus driven decision is
the correct one and that it will be efficiently implanted into a certain social practice in question.

Another concern with the goal achievement efficiency concept is that this concept has inher-
ited the weakness of the internalization theory. As discussed above, the manipulation of human
preferences through law is based on the idea that the behavioral patterns suggested by a law can be
internalized by people. Following internalization, people obey the law not because of their fear of
sanctions for breaching the law, but because they think that such a behavioral pattern is natural. But
the process of internalization (if any) remains unclear. Originally the internalization theory was de-
veloped in sociology (E. Durkheim, T. Parsons) to explain the mechanism of social integration.’
However, on a micro-social level, the process of acceptance by individuals of a set of norms or val-
ues established by other people or a group remains to be a grey area. It is especially unclear how the
internalization theory can be explained in light of the social changes that may lead to the very dra-
matic changes in social norms. If the people from their childhood have internalized a certain set of
norms or values, there should be no place for social changes in general and for conflicts in particu-
lar. This model of the “individual being just a passive recipient of norms and values backed by so-
ciety” looks very controversial once it is consistently applied to the spheres where instrumental ra-
tionality dominates, such as in economics or law.®

This weakness of the internalization theory has a direct impact on the goal achievement effi-
ciency concept. The internalization theory tries to explain how human preferences might be adjust-
ed without taking into account any rationality concerns, such as weighing the benefits and disad-
vantages of compliance or non-compliance with a legal rule. But it does not suggest when such ad-
justment is achievable and when it is not. Accordingly, the core question of the efficiency theory
remains unresolved. The conjunction of the internalization theory with the theory of manipulating
human preferences by the law only offers a tautology - the ability to adjust individual preferences

13 Sunstein, P. 92
¥ op. cit
15 Vanberg V. Die Zwei Soziologien.1975

16 Vangerg V. Rules and Choice in Economics.1994.
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is justified by the ability to adjust individual consciousness. However, this change in terminology
does not bring us closer to resolving the discussed theoretical problem.

There is another concern with the goal achievement efficiency concept. Its reliance on inter-
nalization undermines the coherence of its claim to be a legal theory. It is questionable whether in-
ternalization (being an uncritical acceptance of values and rules) can be accounted as a phenomenon
that can be meaningfully studied by legal science. Originally the internalization is a phenomenon of
socialization that is being studied by sociology and social psychology.' It is therefore unclear as to
what makes this phenomenon relevant to legal science and how these phenomena can be coherently
incorporated into the corpus of legal concepts.

Also, nowadays it is clear that the social experiments with the manipulation of individual or
social conciseness are simply dangerous. The Soviet experiment was exemplary dangerous in this
respect. It was a Cyclopean attempt to use the state enforcement mechanism®® in order to change

“wrong” egoistic human preferences.

Another variation of the concept

Another option in search of the discourse that can be regarded as a foundation for the social
impact assessment of law is psychology. So-called behavioral law and economics became a very
popular research program within the relatively short period of a decade or so. The core of its re-
search program is linking theoretical insights about the cognitive imperfections of economic agents
and how they influence the market, elaborated by behavioral economics, with specific legal policy
proposals of how to regulate the markets to correct these imperfections, providing these proposals
with some socio-legal rhetoric of justification.

The behavioral economist's object of attack is the core postulates of neoclassical economics.
They are skeptical of the rational choice theory, theoretical demarcation between incentives and re-
strictions, and equilibrium analysis. The neoclassical model of rational maximization is considered
to be inadequate because of the “bounded rationality” of real market agents.’® In fact, behavioral
economics has elaborated a catalogue of cognitive imperfections, limiting the perfect rationality of
economic agents.

Taking this critique of rational maximization as a point of departure, legal scholars of be-

havioral law and economics formulated a sort of legal policy program with very sensitive paternal-

o Tyler T.R. Why People Obey the Law. 1990.

18 The law and the manipulation of individual or social conciseness are colliding concepts. In this respect it is worth noting
that E. Pashukanis believed that in socialism the law would be replaced with technical regulation based on the principles of expedi-
ency. See: Pashukanis E.B. Izbrannye raboti po marksistsko-leninskoy obshey teorii prava i gosudarstva.1981.

19 Simon D. Models of Man. 1957
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ist and state interventionist overtones. The point is very clear: Given the situation of cognitive im-
perfections that limit rationality and the "quality of choice" in the market, the government should
correct these imperfections for the sake of the very “freedom of choice”. This stratagem was coined
as “libertarian paternalism”. The rhetoric of the term implies that “this time” paternalism is soft be-
cause it serves the very idea of the autonomy of the market agent, not some totalitarian orthodoxy.?

The legal policy program of libertarian paternalism to the day consists of several de lege
ferenda proposals aiming at the correction of the cognitive weaknesses of market agents. These
weaknesses are treated as a major obstacle to the revealing of their “true” preferences (sin taxes,
cooling periods, and manipulations with default rules in labor contracts).

Can we say that psychological impediment does better than sociological? The first that oc-
curs is a lack of theory. One can criticize harshly the neoclassical synthesis and its legal “pendant”,
Chicago-style law and economics, but one cannot deny the existence of the overarching theory,
elaborated in a nearly Popperian fashion, making it general, simple, and falsifiable. In contrast, the
behavioral theory consists of several manifestations of what is supposed to be “human cognitive
imperfections™ conjugated with the rhetoric of libertarian paternalism, serving to be the sole theo-
retical justification.

The second problem with behavioral law and economics is the serious flaws in the justifica-
tion of state interventionism. The very notion of a “true” preference is highly contestable precisely
because of its heteronomous implications. The standard neoclassical theory of revealed preferences
is purely formal. It postulates that with the very act of choosing x, one reveals that he or she will be
better with x. But “after ruling out revealed preferences as expressions of true preferences, the be-
haviorist lacks a coherent principle to identify welfare-maximizing choices”*. That is why “the be-
haviorist theory claims empirical proof of the internal inconsistency of choices, but cannot offer an
empirical basis for identifying which choice represents one’s ‘true’ preferences”?. The only possi-
ble way out is to impose some theoretical construction of what must be a “true” preference (for ex-
ample, to favor long-run ex ante preferences).

Remembering the long history of attempts to “correct” humans and bring happiness to the
world, can we be sure that this time social constructivists “reveal” their own preferences? The prob-
lem is a pretty old and very well known. The theory of revealed preferences was the final say in this
long story, bringing it to end, simply by eliminating. To my mind, this occurred not only for tracta-
bility reasons (to make the contents of the economics quantifiable), but also because of the so-called

20 Sunstein C.R., Thaler Richard H. Libertarian Paternalism Is Not An Oxymoron. 20 U. Chi. L. Rev. (2003). Thaler R. H.,
Sunstein C.R. Libertarian Paternalism. 93 Am. Econ. Rev. (2003).
2 Wright J.D., Ginsburg D.H. Behavioral Law and Economics: Its Origins, Fatal Flows, and Implications for Lib-
erty//106 Northw. U. L.Rev., P.29
2 Op. Cit.
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knowledge problem. Given the very context-dependence of market transactions, which is a focus of
analysis for behavioral economists and legal scholars, one cannot impose the universal criteria of
rationality on the participants and be sure that he is right. “Thus, even if the paternalist has better
theoretical knowledge about cognitive and behavioral biases, it will be of little use unless he has
considerable local knowledge about a specific individual’s preferences, self-control problems,
available options, and so forth”.?®

There is a curious paradox in the theory of behavioral law and economics: human cognitive
infrastructure is imperfect and that is a reason to entitle government to correct these imperfections
authoritatively. But what about the government’s ability to reveal “true” preferences? Is the gov-
ernment omniscient and capable of processing enormous amounts of information acquired some-
what miraculously? Where 1 live, the question is purely rhetorical.

Edward Glaeser wrote in this respect: “The real case for laissez-faire is not that the individ-
ual is perfect, but that the state will do worse than the private individual, and the strength of this
case has always relied more on the fallibility of the state than on the perfection of markets.” Human
experience, especially the history of the 20™ century, shows that “Individuals may procrastinate and
foolishly invest, but they tend not to voluntarily enroll in concentration camps.”

Imagine the amount and quality of information to be gathered and processed, as well as
computations to be made. “Behaviorists must assume regulators will simultaneously be able to (1)
identify the distribution of individuals’ true preferences, (2) access reliable empirical data sufficient
to identify departures from rational choice, (3) interpret those data accurately, and (4) design and
implement policies so the reduction in errors works a net increase in welfare".?

More than that, precisely the political sector is exposed to all these cognitive imperfections,
and behavioral economists suggest that “individuals who choose to go into politics may be particu-
larly prone to over optimism and are likely to be fairly aggressive. Both political villains (Hitler,
Stalin, Mao) and heroes (Churchill, Roosevelt) of the 20" century are hardly models of clear think-
ing and emotional balance”.?®

This is the third point, bringing us back to the first. Setting aside for a moment the
knowledge problem, the fact is that you cannot make any good prediction without a good theory.

But what does it mean to have a good theory in the relevant setting? Let us try to point out

the basic difference between neoclassical economics and behavioral economics. “The marriage of

23 Rizzo M.J., Whitman D.G. The Knowledge Problem of New Paternalism, 2009 BYU L. Rev. 4, P.919.

24 Glaeser E. L. Psycology And The Market. Harvard Institute of Economic Research. Discussion Paper 2023. December
2003. P. 19. Available at: http://post.economics.harvard.edu/hier/2003papers/2003list.html

25 Rizzo M.J., Whitman D.G. The Knowledge Problem of New Paternalism, 2009 BYU L. Rev. 4, P. 910.
26 Glaeser, P.20
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the equilibrium condition (which generates prices) and the incentive principle (which dictates the
response to prices) provides economics with its ability to predict equilibrium quantities”.?’

Behavioral economics stresses the importance of situational and cognitive factors that block
the full rationality of economic agents and, most importantly, limit their capacity to respond to pric-
es correctly. “The power of local, situational factors means that some people will not be detached
enough to respond to higher returns in one activity or asset”.?® In other words, according to behav-
ioral economists, people respond to more than just prices.

The problem is that this insight alone, even when true, does not provide us with a theory that
can generate some predictions about human behavior. “Thus, if behavioral economics is to outper-
form price theory, its superiority must be proven by its greater predictive power, not merely by the
assertion that its underlying assumptions are more ‘realistic’.”*°

Everything influences everything and one cannot make human behavior intelligible without
some general framework. “To avoid the problem of infinite regress (a situation was supplied be-
cause the supplier was influenced by some other situation), models must be generated that link ex-
ogenous factors with supply. To provide a model that explains supply as the result of exogenous
factors, we will almost surely be led back to simple economic reasoning that links supply to returns
and returns to market structure”.*

The basic reason for all this is the simple and plain fact that economics has the tools to ana-
lyze and understand aggregates. “The equilibrium concept, where heterogeneous actors interact and
create aggregate outcomes that are wildly different from the outcomes that would occur if people

were in isolation, can serve as the starting point for understanding psychological aggregates.”®

Conclusions

1. Contemporary legal science cannot limit its scope of research solely to the problems
of legal validity, the technicalities of drafting and implementing laws, the internal co-
herence of legal contents, and procedural intricacies of every sort. The level of socie-
tal complexity, instrumentalization of law, globalization, and growing cross-cultural

legal transplantation phenomenon require the integration of social context of legal

27 Glaeser, P. 7

28 Glaeser, P. 8

29 Wright J. D. & Ginburg D. Behavioral Law and Economics: Its Origins, Fatal Flows, and Implications for Liberty // 106
Northwestern U. L. Rev. 2012

3 Glaeser, P. 11
31 Glaeser, P.12
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problems into the legal discourse and a widening of applying of interdisciplinary
techniques.

2. Up to now only neoclassical economic theory provides us with a general framework,
enabling coherent analysis of the efficiency of law. This is primarily due to the fact
that it disposes of a special technique of analyzing aggregates.

3. Attempts to generate better results by relying on sociology and psychology have
failed, primarily because of a common inability to analyze aggregates.

4. Legal science is unable to provide a coherent and predictive theory for the effective-

ness of law, relying solely on its internal resources.
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