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Kpyenwtii cmon

PE®OPMA I'PAJKIAHCKOTO
IIPABA: IIPOBJIEMBI TEOPUN,
3AKOHOJIATEJIBCTBA
U CYTZEBHON MPAKTUKU
Kpyenwtii cmon
AKTYAJIBHBIE ITIPOBJIEMBI
CEMENHOTO ITPABA

Bozdanos E. B.,

doxmop tpuduueckux Hayk, npogeccop,
npogeccop xagedpsl epardarckozo npasa
u npoyecca Poccutickozo 3KOHOMU1ECK020
YHusepcumema umenu I. B. IInexaHosa

Cso600a u npou3eos Kak Kamezopuu
2paxcdanckozo npasa Poccuu

CBobora, KaK KaTeropust rpaxaaHcKoro Mpasa, 10BOILHO YACTO paccMaTpuBaeT-
4 B IUTEpATYpe, YTO KACAETCS KaTETOPUHU MPOM3BOJIA, TO CYIIECTBO NaHHOM KaTero-
PuM npakTryecku ocraeTcs O6e3 aHaau3a. Eciu ke MpousBoi 1 yIIOMUHAETCS, TO, KaK
TIpaBusIo, B HETaTMBHOM acIieKTe, U TOJIBKO KaK IPOTUBOIIOCTaBIeH e cBoGoIe. O
HaKo 11 ¢BOOONA M IPOU3BOI — 9TO CyTh (GOPMBI TOBEIEHHS CYOBEKTOB IPAKIAHCKOTO
lpasa. [loaTomy Mpe/icTaBIIsIeT MHTEPEC HE TONbKO AHANM3 YKA3AHHBIX KATETOPHUIA, HO
Y VX N3BeCTHOE B3aNMOLIENCTBYE, B3aMMOOGYCIOBIEHHOCTb U B3ANMO3aBHCHMOCTb.
i DopmupoBaHre CBOGOIBI MPOUCXONWIO B pPaMKax HCTOPUYECKOTO IIpolecca.
. O Mepe pa3BUTHs YENOBEYECTBA, €TI0 SBOIOUUK OT IUKOCTH K NUBIIN3ALNM U CTa-
wMWMMM”M OnMoQSSwEoEQo obuiecTBa (IUIEMEHM, pPOIa) Ha OINpPEeIEIeHHOM 3Tarle
on::;mmanmS@mmxmmm IOTPeGHOCTh B HOPMHPOBAHUH, YCTAHOBIEHWH TIPEJIENIOB,
oBeerom T owom OIBI (MPOM3BONIA) KAXIOTO WIeHa TAKOTO OOLIECTBA B MHTEpPecax
s CBOOOZIBI BCEX NPYTHX YWIEHOB 3T0ro0 ob1iectBa. O0buau, Tady, HHBIE CO-
S0y qammmomw_z OIpenesisid TIpaBuia TOBE/ICHNS 1 TeM CaMbIM HOPMUPOBAJIA CBO-
Y . ©opmupoBaHUe IOPUIMYECKON CBOOOMBI ¢ HEM3OEXKHOCTBHIO TTOBIEKIIO
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pOYHas IpakKTUKa paspelICeHUs MEXIYHAPOMHBIX MHBECTUILIMOHHBLIX CITOPOB. OIS

Ietbman-IlaBnosa M. B,

OEOOO@Ova:O._, BOCCTAHOBJICHUIO CIIPABEINIMBOCTU B KaXIOM KOHKPETHOM nene,

0COBOEHHO, KOT/IA CYIIECTBYIOIIEE TPABOBOE PETYIMPOBAHKE CONEPKUT MTPOOEIIB, He-

raTMBHO CKa3bIBAIOLIMECS Ha TONIOXEHHH 106POCOBECTHOM CTOPOHBI. BMecTe ¢ Tewm,
eCJIY TIPeICTaBIeHMs apOUTPOB O CIIPABEIIMBOCTY HAYMHAIOT MIPe0bIIanaTh Hal Ipa-
BOBBIMU UCTOYHMKAMHU, TIOSIBJISETCS OMACHOCTh BBIHECEHMS HEIPEeICKa3yeMbIX pe=
LIEHWIA, YTO BEIET K yTpaTe y CTOPOH YyBCTBA MPABOBOM OIMpeaeIEHHOCTH.

TI'emoman-Ilaenosea U. B,
1
doyeHm Kagpedpsl mexcdyHapooH020 NyONUUHOR0
U 4acmHozo npasa (axynpmema npasa
HayuoHansHozo uccnedosamensckozo yHusepcumema -
«BblCUIast WKOA SKOHOMUKIUY,

OcH080N010MCHUKU GeNb2UliCK020 peantu3ma
XVI gexa 6 Hayke MexcOyHAPOOHO20 YACMHO20 npasa

1. Teopust cTaTyTOB — eAMHCTBEHHAs Teopus B fokTpuHe MYII B TeyeHue Mo
™ 500 et (XIV—XVIII 8B.). OcHOBHBIE U OOILIETTPU3HAHHBIE IIIKOJBI B TEOPUU CT:
TYTOB — UTaJbssHCKAsI, DpaHILy3CKasi, rojulaHAckasi. benbruiicko-roannckas (|
NepaaHIcKas) IIKona KOH(MIMKTHOTO Ipasa (Teopus OeNbruiickoro peanu3ma) Kai
CaMOCTOSITEIbHOE HAIpaBJIe€HUE B TEOPUU CTATYyTOB U TEPBLIN 3Tal CTAHOBJIEH
KJIACCUYECKOM TOTaHICKON TOKTPUHBIL.

2. OCHOBOIIONOXHUKY Teopuu Gesbruiickoro peanusma Huxons Dpepap, i
tep Iexkuyc, Moann A 3aH3, UX BIUSHUAE HA paOOThl KJIACCUKOB TOJIAHACKOM 10K
TpuHEL. [TpakTUYeCK OPUEHTUPOBAHHBIN XapakTep UX U3BICKAHWIA, OTCYTCTBHUE 0K
TPUHAJIBHBIX 0000IeHUI 1 MHTepeca K BOIIPOcaM TEOPUH pa3peleH st KOH(MINKTO
3aK0HOB. KOJIIM3MOHHbIE TPUBSI3KY, CHOPMYTUPOBAHHBIE TTPENICTABUTENSIMU O
IMICKOro peajn3Ma, ux 3HaueHnue s passutuss MYIL.

3. Huxkons DBepap (Munmis0ypr, 1473 — MexeneH, 1532) — nepBblil mpel
JlaTesib TOCyIapCTBEHHOTO COBETA HUIEPIAHI0B, TEPBBI FOJUTAHACKUI aBOKAT,
MM BOIIJIO B MCTOPUIO TEOPUU CTaTyTOB. ETO OCHOBHBIE MPOU3BEAEHUS, 3aTPa
BAIOLIME ITPOONEMEI, BOSHUKAIOIINE NPY KOHGMIMKTAX KYTIOMOB, — «topica de 108
legalibus» u «consilia sive responsax. !

4. BnusgHue 6apTosio ma caccodepparo 1 ApYrux KOMMEHTATOPOB 3aKOHA CU
tos populous (KOHCTUTYLIMM UMIIEPATOPOB IpallvaHa, BaleHTHHHUaHa U (heonoCcHs

yTBEPXKIEHUM BephI B CBATYIO Tpoully» (380 r.)) Ha 0611yto MeTonoI0rnio ucciel
BaHMIi 9Bepapa. Mcrons30BaHNe MM TMaTIEKTUKHI 1 PUEMOB CXOlacTHyecKoi TeXHI
KU, METOIIA Pa3IMdYeHuil, TIOApa3IeIeHUI U pacripenenenuit). Teopust o aByx rpymie
CTATyTOB (peabHble ¥ TUYHBIE). y

5. OrpuuaHue DBepapoM yHUBepcanu3Ma 6apTOJMCTOB U UX CUMMATHM K 9 ¢
TeppUTOPHATLHOCTH JIMYHOTO 3aKOHa. BocnpusiTue npuHunmna 6e3ycaoBHO# TED)
TOPUAIBHOCTH KYTIOMOB U3 (DpaHIly3cKoif Teopuu cTatyToB. OCHOBHOE O0ILIEe Ha
JI0: «peasTbHBIE CTATYThl HE BHIXOIAT 3a MPEIEsbl CBOEN TEPPUTOPUI». !

A

6. Ilpakr
:cSmmuwsnnwoMMm.wwmm ov:mmgm%mmmmoﬁﬁv uccienosanuii Deepapa. Kommsuonnsie
) OBaHHbIE DBepapom. [Tpemroy i
YUD ; TeHHE 3aKOHY MECTA JIeHCTB
HOT'O UCITOTHEHUSI O0SI3aTEILCTR, « b
- «3aKOH MeCTa MPOMCXOXIEHUS UHTE
jieHne DBepapa, YTo «IpaBo Mo o
2KET UMETh MHTEPEC», T.e. TIPUME
5= HEHUE TOrO WU HH
3aKOHA HAalleJIEHO Ha JOCTIDKEHI i u . mSooHo
€ TIeTIer caMOoro 3aKOHA, BRIDAKAIO
" i 0 , BBID. LIVX OTIPEeIIeH:
si%wﬂo@@ mc MM IMocnenyomee PasBUTHE ITOU MIIeH B Teopru «IIPaBUTEILCTBEHHOTO
! Eﬁm. %WF Mmmman HICOJI0Ta aMEPUKAHCKOI «KOJUTM3HOHHOI PEBOMIOIUK
} :omuomowmmmav _W (3upuksee, 1529 — Mexenen, 1589) — IyXOBHBIN <«YYEHMK»
i i %Wﬂwﬂm.mﬂcmﬁﬁ IMexnyca «de testamentis conjugum» (JIyen
OOHO€ UBJIOKEHME MHOTHX K ;
- 1 OH(IMKTHBIX BOIIPOCOB, 0CO-
chepe KOomm3nii 3aKoHOB B AOTOBOpPaxX NapeHus MEXIy CYTIPYTamu, ’

8. «ITourenue» ITexnyca

H3, A. Tupaxko, III Hiomyre
¢ Ha) Ha Bo33peHus [Tekuyc
a. [Tpaktryeck
BEPOATHOCTH €10 3HAHUS Teopuu b, IUApxaHTpe» . o

9. Camocro
oo e MMQEOOQ hopMupoBanus BO33pEHUII TIeKMyca 1O KOHMIMKTHEM
: HIENUUSA abCOMOTHON 1 0e3yCIOBHOI TeppUTOPUATEHOCTH BCEX

00BbEKTUBHOI UCTOpUYec
Kou cutyanuu. Orpaxenne 4
) : KOHIIEIT
.q:uz_w B CYIeOHOM MpakTukKe Toro BPEMEHU T
. Moaun A :

Do onsmwwmnu (ApreMm, 1568 — JleyBapnen, 1638) — mpencenarens cyna
o mw:m 3 CaMBIX 3HAYMTEIBHBIX IOPUCTOB XVII-ro Beka. Ero ocHoBHag
ao::dvo::. %_.:&owmﬁmh TPOOIIEMBI womeusﬁmoa TpaBa («decisiones aureae sive fri-
), — OOLIMPHBIi TPaKTar 0 IEUCTBYIONIEM MpaBe bpucIaHmm
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MHOTOYMCIEHHbIMI CYIEOHBIMU PCIIEHUSIMU U LIUTATAMH U3 IIpo-
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opucIrkIMy
MECTHOTO Cyna u Ha uiy
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SIUKTE», TIPUHITOM OPIITY
KT XaK pesymbrar paboTk H
PConanmzarmmy 3aKOHOB U
Skt — Kpaitnee BBIpaxe

IIpA3HAIOT KOMITeTEHIINIO 3TOTO cyna. :UOWOwﬂmemu

aK p =
Mw w OHOIare bHOE T cajin3Ma B BE€Y
wmwww:ﬁwmsm @OH:\:\H @O.JTHSSOWOH.O «

epuoramMu Ans6eprom u Usabesmioi (1611). Beungriz
WACPIAHNCKUX I0pHcTOB. FOpunuyeckas JIUKBUIALVS
SAKPEILIEHNE UX MCKITIOYHTENBHO BELIHOTO Xapakre-
HUE TCHICHIIMN CTAaBUTH HA MepBbIt TIIaH MECTO Ha-
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XOXIEHMSI HelBIKiMocTH. Tpebosanus cT. 13 o1kTa o COOTBETCTBHMH KYTIOMY Me=:
cTa HAXOXIEHMS MMYILECTBA M B OTHOIICHUM BO3pacTa, 1 B OTHOILIEHUU COCTOSTHMUS
MMYIIIECTBA, 1 TIPaBa ero 3aBelarb, 1 (hopMBI 3aBeLIAHHUS. |
14. TIpoTuBOpeune abCOMOTHOM BEIHOCTH BCEX KYTIOMOB YCTOSIBLIMMCS ¥ TP,
3HAHHBIM TTOBCEMECTHO OOLINM MPUHIMIAM Tpapa, NPEXIe BCETO, MPUHLMITY «Me=
CTO yIIpaBiseT akTomM». [IpoTMBOpeYne TaKoro noaxozna Eoootmm:s“i 0OBEKTUBHO i
peabHOCTH ¥ YagHMAM CaMMX HMIEP/IAHICKUX TIPOBUHILIMI, 3aMHTEPECOBAHHBIX:
B TOM, 4TOGBI CYOBEKTUBHbIE MPaBa, 3aKOHHO :nsomcmwmm:zm Ha X TEPPUTOPH]
[IpU3HABATMCH ¥ 33 TPAHMLEH. OTKa3 TNpeacTaBuTenen GeNbruiicKO-roIaHICKO’
11kos151 MUTT OT «I0pHIMHECKOro MOBUHM3MA». M31aHMe 110 MX HACTOSTHMIO B 1634 1.
VKa3a TailHOTO COBETa, 03HAYaBIIEro GaKTHIECKYI0 OTMEHY 9MIUKTA. k
15. OGoGIEeHIe TOKTPUHB! OebIUIICKOro peanisma B ykase 1634 . Ee OCHOB

HBIE MTOCTYJIATHI: it
CraTyTHI JIENATCS Ha JIBA KJ1acca — JIMIHBIE 1 peajibHbIE. .
CraTyThl IeHCTBYIOT TOJIbKO Ha TEPPUTOPHH VM3NABIIETO X 3aKOHOaTeIst; Ha STOH

TepPUTOPUHU OHM 003aTe/IbHBI IS BCEX — Kak MOIAHHbIX, TAK 1 KHOCTPAHLEB. 4
JIMuHbIE CTATYTHI ONPEIEISIOT CTaTyC IMIIA, HIKAK HE 3aTparvBas MMYyLIECTBa. |
JIvdHble CTATYTHI, KACAIOLIMECS UCKITIOYUTEILHO HEMUMYILIECTBEHHBIX 1IPaB, MO-=:

[yT C/IeAOBATh 32 JIMLOM 1 38 TPAHMILY. .
JIBMKMMOE MMYLIECTBO MPUKPETLIEHO K JIMILY 1 ClIe/lyeT ero CTaTyTy. 3
PealTbHblil XapaKTep MMEIOT BCE CTaTYThI, KAKUM 651 TO HY OBLIO 0OPa30M Kacalo ,_

[IMecs UMYIIECTBA (MMYILECTBO — 3TO TONBKO HEBUXUMOCTD). . |
PeasibHble CTATYTH — O€3yC/IOBHBIil MMIEPaTHB Ha CBOCH TeppuTOpPUH, O \

ONpEIeNAIOT CYIBOY J1I000T0 HAXOAIIEroCH TaM MMYILIECTBa, JaXe MPUHAIIexKAe ._,,

aHIlaM. 4
smoﬂuwczﬂ JOPHANYECKUX AKTOB [OIYMHAETCS NPaBY MeCTa X COBEPILIEHMS.

4

T'oddapd H. A.;

acnupanm Kageopsl Mex@yHapoOH020 HacmHozo npasd
MocK08CcK020 20Cy0apcmeeHH020 au:@imma&w
yHugepcumema umeHu 0. E. KymacguHa (MTTOA)

CodepcaHue u ycnosus MpaHcepaHu4Ho20
dozoeopa cmpoumeibHoz0 nodpsada

B HacTosiee BpeMs Cpelu yIeHbIX-I0pUCTOB CYLIECTBYIOT 1BE KOHUETIINH onw
HOCUTE/IbHO COIEPXKAHMUs! U YCTIOBUiL IOTOBOPA, KaXIast 13 KOTOPBIX MMEET CBOE 000=
cnopatue. COrAcHO OIHOI U3 HUX, CONEPKAHME JIOTOBOPA x_mx omﬁmﬁ:voammwm .u.
[IPABOOTHOLLIEHHS COCTABIISIOT MpaBa 1 06s13aHHOCTH cTOPOH' . JIpyrue y4eHble mo
gucne M. W. bparusckuit u B. B. BurtpsiHCKuUit) I0J1araior, 4To coepXaHueM I :
BOpA SIBJISIIOTCS €10 yenopust?. OtaaBast 107KHOE apryMeHTalunm CTOPOHHMKOB K2
710ii U3 HUX, @BTOP B TO K€ BpeMsl TIpUePKUBAETCS MOCTe e KOHLUCTILIMH.

I Yayeckas O. A. TpaxIaHCKOE TIPaBo. Vye6uuk wist By30B. M.: CraryT, 2007.
2 Bpaeunciuit M. H., Bumpsanckuii B. B. [loroBopHOe MPaso: Vye6HUK. B 5 T. // JloroBopsl O &
[OJTHEHUY paboT 1 OKa3aHUU YCIIVT. K#.3. M.: Cratyr, 2002. f
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ConepxaHue TPaHCTPAHUYHOIO JOTOBOPA CTPOUTEIBHOIO MOAPSIa B CBOMX YCIIO-
BUSIX OTPaXaeT crielM(bUKY TPAaHCTPAaHUYHOTO BeleHUsi OU3Heca B CTPOUTEIILHOM cdepe:
* JIOTOBOP TPAHCTPAHUYHOTO CTPOMUTETBHOTO MOAPSIIAa UMEeT KOMIUIEKCHBIN
XapakTep, YCJIOBUS 10r0BOpa pa3pabaThiBaoTCs MAKCMMATIBHO MOAPOOHO U [e-
TaJIbHO, YTOOBI UCKITIOUUTS JII000€ IBOSIKOE TOJIKOBAHUE;
TIPaBO Ha 3aKII0YEHNE TPAaHCTPAHWUYHOTO TOr0BOpPA CTPOUTEIBHOTO MOApsiaa
TI0JTy4yaeT NMoOeanTesb TeHIepa;

* CJIOXHYIO cucTeMy (DMHAHCUPOBAHMS CTPOUTEIBHBIX TPOEKTOB ITOCPENCTBOM
WCTIOIb30BAaHUSI 3a6MHBIX CPEJICTB U C MPEIOCTaBIeHHEM Pa3HOTO poaa 6aH-
KOBCKMX FapaHTUH.

[TpHOPUTETHBIM CIIOCOOOM COCTAaBIEHUSI TOTOBOPOB TAKOTO POJIA SIBIISETCS UC-
nosb3oBaHue TUOBEIX norosopoB (PUAUK, EPC, EPCM, NEC u T.11.), 3HaKOMBIX
CTOpPOHAM. YCJIOBMSI COCTaB/ISIEMOTO JOTOBOpA OTPAXaloT €ro COAEepKaHUe U CIIel-
nhuKy. 3a4acTylo HEKOTOPbIE YCIOBHUS JOTOBOPOB TPAHCTPAHUYHOTO CTPOUTENIBHOTO
noapsiia (xapakrep o0bekTa, 06beM paboT, YCIOBUSI PACUETOB) MOTYT IpEABApU-
TeJIbHO 0003HAYaThCs B MEXITPABUTETBCTBEHHBIX COTIALIEHUSIX 00 SKOHOMUYECKOM
COTPYIHWYECTBE, [J€ HA3BIBAETCS KPYr OOBEKTOB, MO KOTOPHIM TUIAHUPYETCS CO-
TPYIHMYECTBO. 3aKa3YMKOM B TaKMX CIIydasix 4acTO BBICTYIIAeT rOCyIapcTBo. B ka-
yecTBe IIPUMEpa MOXKHO TIPUBECTH pactiopstkeHue rmpaurenbetBa PO ot 09.10.2014
No 2015-p «O TIoAITMCaHUM COTTIAILIEHUST MEXITy TpaBUTEIbCTBOM Poccuiickoir De-
nepalyy U rpaBuTeabcTBOM Kutaiickoit HapomHOW pecmyOInKu O COTPYIHUYECTBE
B chepe mocTaBoK MpUpomaHOro raza u3 Poccuiickoit @enepanuu B Kuraiickyio Ha-
POIHYIO PECITyOIMKY IO «BOCTOYHOMY» MapILIPyTy».

VYcaoBus TPAHCTPAHUYHOTO JOTOBOPA CTPOUTEIBHOTO Toapsiaa opMUPYIOTCS
C YUETOM TeXHMYECKOTO 3aJaHusl 3aKa3yrka, pe3yIbTaToB TeHIEepa U MPeAIoaaraioT
BBITTOJIHEHUE OTIPEAEIEHHOTO 00beMa paboT: OTAEIbHBIX BUIOB PabOT 110 CTPOUTEb-
CTBY, CTPOUTENBCTBO U MIPOEKTUPOBAHUE, CTPOUTETBCTBO «ITOM KITIOY».

B HacTos1Iee BpeMs 1e10Basi MHBECTULIMOHHO-CTPOUTEIbHAS TIPAKTUKA YBEPEH-
HO WZET MO IMyTH 3aKJIIOUEHUST JOTOBOPOB MEXIYHAPOIHOTO CTPOUTEIBHOTO MOAPSIIa
Ha BBITIOJTHEHUE CTPOUTENIBCTBA «ITOI KII0Y» (SBJSIONIMXCS IO CYTH JOTOBOPAMH TIe-
HepanbHOro moapsifa). B Takux noroBopax MOApSTUMK MPUHMMAET Ha cebst 00s13a-
TeJIbCTBO TMIOCTPOUTH OOBEKT U MEPeaTh ero 3aKa3unKy B TOTOBOM ISl 9KCIUTyaTaIK
Buzie. [Toapsimuuk 00si3aH BBITIOJTHUTH B3SThIE Ha ce0sl 0053aTeNbCTBA B COOTBETCTBUU
C TpeOOBaHUSAMU IOTOBOPA B MpeIeax ONpPeleIeHHON 3THM J0TOBOPOM IIEHBI X MHBIX
ycnoBuit. JJOroBOpBI TeHEPAILHOTO TIOAPS 00S3aTeIbHO COMEepKAaT YCIOBHE, YETKO
OIpeaessoIIee CPOKY CTPOUTETBCTBA. B X0/1e BBITOTHEHMS paboT 10 IOTOBOPY TPAHC-
IPAHUYHOTO CTPOMUTENBHOTO MOPSI/IA FTeHepabHbIE TIOAPSTIUKI HEPEIKO MPUBIEKAIOT
CYOnonpsIIHEIe OPraHU3aLUK M3 TPETHUX CTPaH WM CTPAHBI MECTOHAXOXIEHMS 00BEK-
Ta JUIS BBITIOTHEHUS TIPOEKTHBIX, OOIIECTPOUTETBHBIX U MOHTAXHBIX PAOOT.

Cpenu ycoBuit 10roBopa CTPOUTETBHOTO TOAPSIIa POCCUICKOE 3aKOHOIATEb-
CTBO BBLIEISIET CylleCTBEHHBIE YcI0BUsA. CyllleCTBEHHBIMY IIPU3HAIOTCS BCE YCIIOBUS
Horosopa, KOTOpbIe TPEOYIOT COIIACOBaHUS, T.K. TIPU OTCYTCTBUM COITIALIEHHS CTO-
POH XOT$ OBl 110 OIHOMY M3 HUX IOTOBOP MPU3HAETCS HE3aK/IIOUYEeHHBIM (I1. 1 cT. 432
I'K), 1.e. HecymecTBylomuM. D10 YCIOBHS, KOTOPbIE 3aKOH CYUTAET HEOOXOMUMBIMU
Y 10CTaTOYHBIMM [UTS1 BOSHUKHOBEHUS TOTO MJIM UHOTO JIOTOBOPHOTO 00S3aTeNbCTBA.
CyluecTpeHHBIMY 3aKOH MPH3HAET:

* YCJIOBWUS O TIPEAMETE IOTOBODA;
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