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OB30P CYJIEFHOM ITPAKTUKH
I10 HEKOTOPBIM BOITPOCAM, CBSA3AHHBIM C PACCMOTPEHUEM
APBUTPAXHBIMU CYJAMU JEJI C YYACTUEM MHOCTPAHHBIX JIAL]

KOMITETEHIIMS APBUTPAXXHEIX CYIOB B POCCUMACKOM
®EJIEPALIAU 110 PACCMOTPEHUIO JIEJ C VYACTUEM
WHOCTPAHHBIX JIUIL]

1. ApOurpaxublii ¢yl NpH3HAEeT COOTBETCTBYIOHIMM CcTaTbe 249
ApburpaxkHoro mnponeccyaabHoro koaekca Poccniickoii ®epepaunu
COrJIallleHHe, KOTOPbIM SBJAKIIHECSH HHOCTPAHHBIMH JIMHAMH CTOPOHBI
onpeeanan apouTpaxubiii cyl B Poccmiickoii ®Pepepanun B KadecTBe
KOMIIETEHTHOrO N0 PACCMOTPEHHI0 BO3HHKINEIro HJIH MOIYylIero BO3HHKHYTH
MeXXIy HUMH cropa.

Mexny nBymMss HHOCTPaHHBIMH KOMIIaHWSIMH (TIOKyIlaTelleM U IMpOJABIIOM)
OB 3aKIIOYEH JOTOBOP Ha IOCTaBKY NPOAOBOJBCTBEHHEIX TOBapOB, KOTOPBIi
cofiepXaJ YCIOBHE O TOM, UTO BCE€ CIOpHI, BO3HUKAIOIIME W3 JaHHOTrO J0roBOpa,
OynyT paccMarpuBaThcs B ApOUTpaXHOM cyze ropojaa MocCKBEL

ITokynaresns He OIJIATUJ NOCTABNEHHBIA TOBAp, YTO MOCITYXUIO OCHOBAaHHEM

U1 obpalneHus MPoAaBLa B YKa3aHHBIH CyJl ¢ HCKOBBIM 3asiBIIEHHEM.

ApfuTpaxHeri  Cynm NIPHHAT  MCKORCE  3agBIIEHUE ¥ TTDOM2BOICTRY,
PYKOBOICTBYSCH CIEIYIOLIAM.

B cuny 4vactu 1 crateu 249 ApOUTpaXHOro MPOLECCYABHOTO KOAeKca
Poccuiickoit ®enepanun (nanee — AITK P®) cTroponsl, XoTs 651 OfHA U3 KOTOPBIX
ABIIETCA HWHOCTpaHHOW, MOTYT ONpelenuTh apOuTpaxHbiii cyn B Poccuiickoi
Qenepany B KadecTBe KOMIIETEHTHOTO NO PacCMOTPEHHIO BO3HHUKIIETO WIIHA
MOTYIIIET0 BOZHUKHYTH CIIOpa.

HaHHaﬂ CTaTbs HE UCKITIOYACT BO3MOXHOCTH 3aKIIIOYEHHA ITPOPOralliOHHOr O

corjialucnus (COI‘JIaH.IeHI/ISI 0 BBI60p€ cyda Ajdsd pacCMOTpPCHHA BO3HHKIIWX HJIH



MOTYIIMX BO3HHKHYTH CIIOPOB) MEXIY ,1ByMs HHOCTPAHHBIMH JIMIIaMH, HAlIpUMED,
C LIENIBIO BEIOOPA HEUTPANILHOTO U JOCTYTIHOTO CyJa AJIsl pa3pelleHHus CIIOPOB.

Kak OBLIO YCTaHOBJIEHO apOMTpaxHBEIM CyIOM, B TOM YHCJI€ Ha OCHOBAaHHUH
NpEeNCTABIEHHBIX MCTIIOM JOKYMEHTOB O COIEPXaHWHM MHOCTPAHHOIO IIpasa,
3aKII0YEHHOE MEXy CTOPOHAMH IIPOPOTAllHOHHOE COTJIalleHHe, COAepIKalleecs B
yKa3aHHOM  JIOTOBOpE, HE Hapyllalo MCKIIOYMTENBbHYI0  KOMIIETEHIHIO
HHOCTPAHHBIX CYJIOB HH I'OCYJapCcTBa H(TLA, HH FOCY1apCTBa OTBETYMKA.

B Takoif cuTyauuH apOUTpaxHbIH Cyn NOpuU3Hal ceds KOMIIETEHTHBIM

paccMaTpUBaTh CIIOP.

2. ApOuTpaxsbiii cyl npM3HAeT JelCTBHTEJbHBIM H HCNOJHHUMbIM
NpOpPOrallHOHHOE  COIVIallleHHe, COrJIaCHO  KOTOpOMY  cmopbl  H3
NPaBOOTHOINEHHUH CTOPOH JO0JIKHBI PACCMATPHBATLCA B CyAe CTPaHbI TOH M3
HHX, KOTOpasi B Oyayiiem BBICTYNHT HCTHOM (MJIH OTBETYHKOM).

Mexny MHOCTpaHHOH KoMIaHWel (NPOJaBLOM) M POCCHHCKHM OOIIECTBOM
(moxynarteneM) OBl 3aKkiMO4eH ACTOBOp Ha IIOCTaBKY 3amyacTed Ui
METallypru4eckoro o0OpyAOBaHHUs, COTJACHO KOTOPOMY IIpojiaBel] oOs3ancs
NOCTaBUTh, a IIOKYyNAaTelb — MPUHATH H OIJIATUTh M3JENNs, YyKa3aHHbIE B
cneunpuxanum.

Henannexaree ucronnenne o0s3¢HHOCTH IO OIUIATE Ha3BAaHHON MPOAYKIMH
SRUTINCE  OCHORAWeM nng ofpameHus IpciaBia 5 apSuTpaxabii Cyd B
Poccuiickoit @enepaiiiv ¢ COOTBETCTBYOIIUM HCKOM.

Hctenn B 00OCHOBaHWE KOMIETSHIMHM CYyAa CCBHUIANCA Ha MOJNIOKEHHE
3aKIIOYEHHOr0  MeXJy HHUM H  OTBETYMKOM  JOroBopa, B  KOTOPOM
YyCTaHaBIMBAIOCh, YTO «€CJIH OTBETYMKOM B crope Oyner mokymaresib, TO TaKoM
cop Oyner paspemiarbcs B TOCYAA[ICTBEHHOM Cyle CTpaHbl IOKyNareis B
COOTBETCTBHHM C IIPaBUIIAMH, NEUCTBYIOIIMMH B 3TOM CYIE; €ClId OTBETYHKOM
OyneT mpojaeen, To cnop OyneT pa3pelaTbcss B TOCYHapCTBEHHOM CyI€ CTPaHBbI

Irpojasua B COOTBECTCTBHH C IIpaBHJIaMH, ﬂéﬁCTBy}OHIHMH B 3TOM CyOe».



OtseTynk Bo3paxKal MPOTUB NPU3HAHHI KOMIIETEHIIHH apGHTPaXXHOTro Cyla B
Poccuiickoii  Denepauuu Ha  OCHOBAaHMH  YKa3aHHOIO  ITOJIOXKEHHS  —
IIPOPOTAllHOHHOrO COTJIAIEHUs, MOTHUBHPYS CBOIO TMO3HHUIO CHEIYIOIWMU
NOBOJAMHU.

Hcxons w3 copepxanus craten 249 AIIK P® B mnpoporanuoHHOM
COrNallleHUH MJOJDKEH OBITh Ha3BaH KOHKPETHBIH CyJ, KOTOPBIH o6najaer
KOMIIETEHIIMEH DPACCMaTpUBaTh COOTBETCTBYIOIIMM CIOp. 3aKIIOYEHHOE MEXAY
CTOpPOHAaMHM IIpOPOrallHOHHOE COrJalleHue, Colepxkalleecs B JOTOBOpe, ABASETCS
HeACHCTBUTENbHBIM, TaK KaKk HE COOTBETCTBYET JaHHOMY TpeOOBaHHIO, M3 €ro
colep)KaHUd He cJexyeT, 4TO CTOpOHaMHM Obljla COrjacoBaHa KOMIIETEHIIMS
IMeHHO apbuTpaxHoro cyna B Poccuiickoit ®enepanuy.

Kpome Toro, oTBeTuMK monarai, 4To B Cily4yae PU3HAHUSA TOrO COIVIALICHUS
O NOpsKe pa3pelieHust CHOpOB AEHCTBUTENBHBIM M HCIONHUMBIM OH Oynder
JMUIIEH BO3MOXHOCTH NOAATh BCTPEYHBIH HCK, MOCKONBKY JHAOKeH Oyner
06paTUThCA C TAKUM MCKOM B FOCYIapCTBEHHBIH CyJ CTpPaHbI IpPOJaBIia.

ApbOuTpaxHbIif Cyd He COrJIacHiICcs C JOBOJaMH OTBETUYMKa, JlaB HHOE
tonkoBanue ctaTbi 249 AIIK PO.

B cury gactu 1 craten 249 AIIK P® cTopoHBI, XOTS OB OfIHa U3 KOTOPBIX
ABJSIETCA HMHOCTPaHHOM, MOryT ompeaenuTh apOuTpaxHbiii cyn B Poccuiickoit
®enepanl B KayeCTBE KOMIETEHTHOTO IO PACCMOTPEHHIO BO3HHUKILIEIO HIIK
MOTVITIET0 ROZHUKHVTE MEX Y HEMH CTIODA.

IIpoporaniioHHEIM CcOTrnameHHeM, COAEepXalllMMCs B JOrOBOpE, CTOPOHBI
corjnacoBaji¥ B  KAaueCTBE KOMIIETEHTHOIO  paccMaTpuBaTh WX  CIOp
rocyHapCTBEHHBIH CyJl CTpaHbl NOKyNaTeNs B CIy4ae, €CIH OTBETUYNKOM BHICTYIIMT
NOKyIlaTeNb. YYHUTHIBAs, YTO INOCIENHUM OBINO IOPUAMYECKOE JHILO, JAYHBIM
3aKOHOM  KOTOPOIO SBIISUIOCH POCCHHCKOE IIpaBo  (pOCCHiiCKOoe JHIIO),
apOUTpaXXKHBIH CyA IpHILE] K BEIBOAY O TOM, YTO Ha MOMEHT NPEIBABICHUS UCKa
OH o0Jajan KoMIleTEeHIHeH MO paCCMOTPEHHIO CITIOPOB MEXAY CTOPOHAMH.

Ilpuy sTOM apOUTpaXHBIA Cyo OTMETWI, 9YTO TOCHe BO3OYKICHHA

NIPpON3BOACTBA MO €Iy Ha OCHOBAHHMH HOPM Me)KﬂyHaPOJIHOﬁ NNoACyJHOCTH 11O



TIePBOHAYATBEHOMY HCKY BCTPEYHBIM MCK IPAMEHHTENBHO K 9acTH 10 crathu 38
ATIK P® He3aBHCHMO OT €ro NMOACYIHOCTH NMPEIbABIAETCS B apOUTPaXXHBIH CyJ

o MECTY paCCMOTpPEHHUA NEPBOHAYAIIBHOI'O UCKA.

3. Ilpu oOTCYyrcTBHM B HOpPOPOralHOHHOM COIVIALLEHHH B MNOJb3Y
poccHiCKOro cyJa yKka3aHHsl Ha KOHKpeTHbIH ¢yl B Poccuiickoii ®enepaunn
BHYTPHIOCYyAapCTBeHHasA NOABEJOMCTBEHHOCTL H NOACYAHOCTL CIOpa
apOHTPakHOMY CyAy onpeaensiorcsa Ha ocHose Hopm AIIK PO.

Poccuiickoe 00IMECTBO ¢ OrpaHH4eHHOM OTBETCTBEHHOCTHIO (3aiiMonaBen)
obpatunock B apbutpaxHweii cyn B Poccuiickoil ®epepanuu ¢ HCKOBBIM
3asBJICHHEM K MHOCTpPaHHOU KOMIaHWH (3aeMIIUKY) O B3bICKAHHH 3a10JDKEHHOCTH
10 JJOTOBOPY 3aimMa.

OnpeneneHueM cyAa NEpBOH HHCTaHUMM INPOH3BOACTBO MO Jeiy ObLIO
NpeKpalleHo Ha OCHOBaHMM nyHkTa | gactu 1 crateu 150 ATIK P®.

Cyn, oneHuB cojepxalieecs B [OroBope 3aiiMa IpOPOralMOHHOE
COrJIallleHHEe, B COOTBETCTBMM C KOTOPHIM CTOPOHBI JOTOBOPHJIHUCH O
PacCMOTPEHHH CIIOPOB POCCHICKHMM CyOOM, IMpUIIE] K BBIBOAY O €ro
HepelcTBUTENBHOCTH. CyA mocuMTan, 4YTO Ha OCHOBAaHWH [aHHOTO COTJIalll€HHS
HEBO3MOXHO YCTaHOBMTb, KaKOH KOHKpeTHO cyl B Poccuiickoit ®enepanun Ob1n
ONpelle]IEH CTOPOHAMHM B Ka4deCTBE KOMIIETEHTHOrO, WHBIX OCHOBaHWH CBOei
KOMIIETEHLINU HE VCMOTnen

Cyn aneqmsuMOHHOH WHCTaHIMH OTMEHHJI ONpeJelieHHe Cyaa IIepBoi
HHCTAHIIUX ¥ HapaBMJI JE€I0 Ha HOBOE pPAaCCMOTPEHHME, PYKOBOACTBYSChH
CIEeAYIOLIMM.

W3 3aKkmoueHHOr0 MeXIy CTODOHAMH TIPOPOTAllMOHHOIO COrJalleHHs
CIIEZIOBAJIO, YTO BOJSI CTOPOH OBlIa Hal(paBJ€Ha Ha pa3pelleHHe Cropa KMEHHO B
cyne Poccuiickoit ®enepaunn.

Ilpu OTCYTCTBMM B IpOpPOTalldUOHHOM COTJIAIIEHWH B MOJIb3Y POCCHHCKOIO
Cyla yKa3zaHHs Ha  KOHKpeTHBIH cynl B Poccuiickoii  ®enepanun

BHYTPUTI'OCYAApCTBCHHaA IIOABCAOMCTBCHHOCTD H noACYAHOCTb cropa



apOMTpaXXHOMY Cyly ONpPEeNeNsoTCs Ha OCHOBE HOPM  pOCCHICKOro
IIPOLIECCYANIBHOrO 3aKOHOAaTeNbCTBA (cTaThu 34-38 AIIK P®).

Yactero 4 craten 36 AIIK PO npenycMOTpeHO, 4TO HCK, BHITEKAIOIIWA W3
JOTOBOpa, B KOTOPOM yKa3aHO MECTO €ro UCTIOJHEHHs, MOXET OBITh NpeabsBIeH B
apOUTpaXXHBIH CyJ] 10 MECTY HCIIOJTHEHHUSA JOTOBOPA.

B 3axi04eHHOM MeXAy CTOpOHaMH JOroBOpe 3aiiMa OBII0 yCTaHOBIEHO, YTO
ero ITorameHue JOIKHO OBITh OCYHIECTBIEHO IyTEM NEPEYHCNECHUS OTBETUHKOM
3a€MHBIX CPEICTB M HAYMCIICHHBIX MPOLIEHTOB HAa PAaCYETHHIN cUeT ucTua B HaHke,
HaxoJsiemMcs B ropozae Mockse.

Ilpu takux obcTosATENHCTBAX, MPUHUMAA BO BHUMaHHE HU3JI0KEHHBIE HOPMEI
POCCHHCKOro mponeccyalbHOTO NpaBa, CyJ ale/UIIMOHHOM MHCTaHLUHU Clenal
BBIBOJ O TOM, 4TO JAHHBIH CIOD JODKeH OBITh pacCMOTPEH B ApOHTpaXkHOM cyle

ropoaa Mockasel.

4. CropoHbl He BHpaBe IMNyTeM 3aKJIIY€HHS INPOPOralHOHHOIO
corjialleHus H3MeHHTh HMnepaTuBHbie HopMbl AIIK P®, ycranaBauBalomue
BHYTPMFOCYAapPCTBEHHYI0 MNOJABEJOMCTBEHHOCTL H  IOACYAHOCThL el
apOMTPAXKHLIM CYAaM.

NuoctpanHass KOMMaHHWs — TMIpoAaBenl IO JIOTOBOPY MEXIYHapOIHOM!
KyILIM-TIpOJaXXl ToBapoB — obparuniack B DenepanbHbIl apOUTpaXHBIA Cyx
MockoBCKOTO  OKPYra ¢ WCKOREIM  2agBTEHHUSM X HIdWBHAY&ibHOMY
IpeAIpUHUMATENO0, KOTOPEIN BBICTYNAN NMOKYHATENeM 10 JaHHOMY JOrOBOpY, B
CBS3M C HEUCHOJHEHHUEM IMOCIEIHUM O00s3aTENbCTB MO OILIaTe MOCTABIEHHOIO
TOBapa.

Hcrenn B obOocHOBaHMEe KOMIETEHIIHH HA3BAaHHOTO CyJa CCHUIANCA Ha
IIPOPOTallHOHHOE COrjallleHHe, COTJIaCHO KOTOPOMY BCE CIIOPBI, BRITEKAIOIINE 3
3aKIIIOYEHHOTO0 MEXJy CTOpPOHaMH J0roBopa MEXIyHapOAHOHN KyTUIM-IPOJaKd
TOBapoOB, JOJDKHBEI paccMaTtpuBaThcs B DenepanmpHOM apOHTpaXHOM Cyne
Mockosckoro okpyra unu Beicmem Apbutpaxuom Cyne Poccuiickoit Penepaunn

10 BBIOOPY HCTHA.



ApOuTpaxHEIi CyZ BO3BPAaTHII MCKOBOE 3asBIIEHHE CO CCHUIKOHW Ha IYHKT I
yacth 1 craten 129 ATIK PO, yka3as cileayromiee.

B cornamenud o TNOpPSJAKE pa3pelIeHHs CIOpPOB, 3aKIIOYEHHOM MEXAY
CTOPOHAMH, COIEPKUTCS IIONOXKEHre 00 M3MEHEHMHM INOACYJHOCTH Jell
apOMTpaXHBIM CyJaM, ycTaHOBIeHHOH uacThio 1 craTem 34 AIIK P®, kotopas
HOCHT HMIIEpATHBHBEIH XapakTep M He MOXeT ObITh HM3MEHEHa COrjalleHueM
CTOPOH.

Bmecte ¢ TeM HeIeWCTBUTENBHOCTH COTNIAIICHUA O MOPANKE PacCMOTPEHHS
CIIOPOB B YaCTH H3MEHEHUS IIPaBWJI BHYTPUIOCYAapCTBEHHOM MOJICYAHOCTH 1N He
BlIeYeT 3a co0oi HENEWCTBUTENBHOCTH 3aKIIOYEHHOTO MEXIy CTOPOHaMH
IPOPOTallUOHHOTO COIVIAllEHHs B IOIB3y apOUTpaKHBIX CyIOB B Poccuiickoit
Oenepanuu. Hcrtenm He JMINEH BO3MOXHOCTH OOpaTHTbCS Ha OCHOBaHHH
3aK/IIOYEHHOTO TPOPOTAIlHOHHOIO COTJIAIIeHUs B KOMIIETEHTHBIH apOUTpaKHBIH

cya B Poccuiickoit dDenepanymy, ompenensieMbli B COOTBETCTBHHM C HOpPMaMH
AIIK P®.

5. Ilpn ycTrynke npaB TpeGOBaHMS H3 A0rOBOpa, B OTHOLIEHHH CIIOPOB H3
KOTOpPOro ObLJI0 3aK/JII0Y€HO NpOPOrallHOHHOEe COrJIallleHHe, MNoc/elHee
COXPaHseT CBOIO IOPHAHYECKYIO CHITY AJIl AOKHHKA H HOBOI0 KpeAHTOpAa.

Mexny poccuiickuM OOHIECTBOM C OTPaHAYEHHOH OTBETCTBEHHOCTHIO
(nanmee — poccuiicxee ofmectee) z uuccrpauncit xoMmumanue#t ! fuin zakmeten
AOroBOp CyOapeHIsl BarOHOB, OUH U3 I[yHKTOB KOTOPOro NpexycMaTpHBal BHIOOp
B Ka4eCTBE NMPHUMEHUMOI0 POCCHMCKOIC NpaBa ¥ pa3pelieHHe BOZHUKIIMX MEXIY
CTOpPOHaMH CIIOPOB IO 3TOMY JOroBOpy B ApbutpaxuoM cyne CBepIJIOBCKO#
obnacTH.

B nanereiimeM no coriameHuo ¢6 ycTynke mpaB TpeGOBaHHMS M3 JAOTOBOpa
cybapeHIBl pOcCHICKOE OOIIECTBO YCTYHMIIO CBOE NpaBO TpeOOBaHHMSA APYroMy
MHOCTPAaHHOMY IOPHIMYECKOMY JIMIY (Jlajiee — HHOCTpaHHas KOMIIaHuA-2).

Wnoctpannas xomnaHusi-2 obparunack B yKa3aHHBIA Cyd C MCKOBBEIM

TpeOOBaHUEM K HHOCTPAHHON KOMITaHUu-1.



Hnocrpannasd xomnaHus-1 Bo3paxalla OpPOTHB PacCMOTPEHHSI CIOpa 3THM
CymOM, TaK Kak Iojaranga, 4TO NpOpOrallHOHHOE COTJIAllIeHHE, COoIepxalleecs B
IOoroBope CybapeHAbl BaroHOB, IOCJE YCTYNKH IpaB II0 HAa3BaHHOMY IOTOBOPY
YTPaTHJIO CUITy ¥ HE MOXET OBITh peali30BaHOo.

Apbutpaxnsbii cyn CeepanoBckodl 00acTH NpH3HAN cebs KOMIIETEHTHBIM
paccMaTpuBaTh AaHHBIN CIOP, PYKOBOJCTBYSChH CIEIYIOIIHUM.

CTOopoHBI NHEpBOHAYANBLHOIO JOroBopa cybapeHIsl H30pald KOHKPETHBIMH
apbutpaxusli cya B Poccuiickoit ®enepan¥ B KadeCTBE KOMIIETEHTHOIO
paccMaTpuBaTh BO3HHUKIIKE M MOTymHe BO3HUKHYTH MEXIY HUMH CIIODHI IO
OaHHOMY JOroBOpy. YKa3aHHO€ COrjialleHue CTOPOH COOTBETCTBOBAJIO
cratbe 249 AIIK PO.

Ilpu ycrynke mnpaB TpeboBaHMS H3 JAOroBopa cybapeHAB  @IpaBa H
0053aHHOCTH B OTHOIIEHHWM NOpsAAKA pa3pelieHHs CIIOPOB NEPEXOASIT K HOBOMY
KpeAuTopy (MHOCTPaHHOW KOMIIAHMHU-2) U COXPAHSIOT CBOIO IOPHAMYECKYIO CHITY
IU1s AOJDKHAKA (MHOCTpaHHON KOMITaHUH-1) U HOBOTO KpeAMTOpa.

B »5TO#t CBsI3M CIIOp M3 HEHUCIOJHEHHS WM HEHaJJIeXallero MCIOJIHEeHUS
JOoroBopa cy0apeHABl TOJJIeXal PpacCMOTPEHHI0O B ApbOutpaxHoM cyne
CeepnnoBcko#t o6acTi, Xak ¥ UHBIE BBITEKAIOIIHE U3 HETO CIIOPHI, OTBETYUKOM

10 KOTOPEIM SABJISICTCA HHOCTpaHHasA KOMIaHuA-1.

6. ApOwTpaxuniii cyvi He upulHaer cefs KOMNETEHTHLIM, ¢CIX &G
3asIBJICHHIO CTOPOHBLI YCTAHOBHT, YTO MeXKAY CTOPOHAMH NPaBOOTHOMIEHHS
3aKJI0YE€HO HCNOJHHMOE H IOPHAHYECKHM [AEHCTBHUTE/ILHOE COrJIalleHue o
PaccMOTPEHHH CNOPa HCKJIIYHTENBHO CYyA0M HHOCTPAHHOIO rOCyXapcTBa.

Poccuiickoe 00ImecTBO € OrpaHHYEHHOW OTBETCTBEHHOCTBIO (Halee —
obmectBo) oOpaTuiock B apbuTpaxHblii cyn B Poccuiickoit ®enepanuu c
3asBJIEHHEM K HHOCTPAaHHOM KOMIIaHUH O IIPU3HAHUU 3aKIIFOUEHHOIO MEXAY HUMH
JIOroBOpa HEAEHCTBUTEILHBIM.

HMuocTpaHHas KOMIIaHMS BO3paxxajla IIPOTHB pacCMOTPEHHsS [ena B

ap6mpa>KH0M Ccyae, cCCbUIadgCh Ha HAIUMYHUC MTPOPOrallMOHHOIO COIJIalllCHH,



COrJIaCHO KOTOPOMY BCE CHOPHI, BO3HUKAIONUE U3 YKa3aHHOIO IOroBOpa H B CBSA3H
C HHM, B TOM YHCJIe KacaroIlMecs BOIPOCOB €ro INEHCTBHTENBLHOCTH, JOJDKHEI
paccMaTpuBaThbCs TOKMHCKMM OKPY:KHBIM CYZOM, IOPHCAMKLHIO KOTOPOIO
3aKJIIOYMBIINE 3TOT AOT'OBOP CTOPOHBI I psAMO 00A3YIOTCS IIPU3HABATD.

Cyn nmepBoii MHCTaHIUM COTJIACUIIZS C IOBOJIOM OTBETYMKA, PYKOBOJACTBYSACH
CIEYIOIINM.

[IpoporaninoHHOe corjiaimieHHe OBUIO HampaBIeHO Ha YCTaHOBJIEHHE
KOMIETEHIIUM UMEHHO HHOCTPAHHOTrO CyAa M Ha UCKIIIOYEHHE KOMNETEHIIUM CyI0B
HHBIX TOCYAApCTB 1O PACCMOTPEHHIO BO3HUKIIETO MEXIY CTOPOHAMH CIIOpa, B TOM
qHClie H KOMIIETeHIIMH apOuTpaxHEIX cynoB B Poccuiickoit ®enepanuu. I1pu stom
JAaHHOE  COINalleHWe HE  Hapymiulo HCKIIOYHWTENBHYIO  KOMIETEHIHIO
apbutpaxHelx cymoB B Poccuiickoit = ®enepanuu,  yCTaHOBIEHHYIO
cratbeit 248 AIIK PO.

Hcxons w3 npvHLMIA aBTOHOMHOCTH COIJIALIEHHS O MOPSAKE pa3pelieHHs
CIIOpOB  3asBJIEHME MCTHAa O HeACHCTBUTEILHOCTH OCHOBHOIO JOrOBOpa
aBTOMaTHMYeCKH He BiedeT 3a CcJ000ff ocmapuBaHMs JeHCTBUTENHLHOCTH
IIPOPOraliliOHHOro COINIAIICHHUS.

Mexay  cTOpoHaMH  OTCYICT30Ball CHOP O  JEWCTBHTEILHOCTH
IPOPOralliOHHOTO COTJIAllIeHHS.

VYuuteiBass Ha3zBaHHBIE OOCTOSATENBLCTBA, CYA MNpH3HAN INPOPOTAIMOHHOE
COTNAICHY e UCTICTHEMLIM ¥ ICPEIAMISCKE ACHCTBHTCADHDIM.

Ilpu HanuuuH AEHCTBHTENHHOrO IPOPOTallMOHHOTIO COIIALIEHHs O Iepenade
CIIOpa B KOMIETEHTHBIH CyJ WHOCTPAFHOrO rocyiapcTBa apOWTpaKHBIA Cya MO
3asBJICHUIO OTBETYHMKA OCTaBWJI HCKOBOE 3asiBlieHHe 0e3 pacCMOTpeHHs Ha
OCHOBAaHMM IIPUMEHHMOrO MO AaHAJIOTHM 3aKOHA HyHKTa 5 wacTH | cratem 148
ATIK PO.

Cynpl anennsAuMOHHOM M KacCallAOHHOW WHCTaHUUM COINIAaCHNIHCh C
BLIBOIAMH CyJla NIEpBOM MHCTAHIUH.

B n1pyrom nene apbutpaxHbli Cyn, OLEHHBas 3aKJIOYEHHOE MEXIY

CTOpPOHAMH HCHOJHHMOC H IOPHIANYCCKH IEHACTBUTENILHOE IIpOPOralfMoOHHOC



COrJallleHHe O Ppa3pelieHUM BO3ZHUKIIETO MEXIAYy HUMH CIOpa HCKIIOYHUTENHLHO B
Cylle 'HOCTPaHHOTI'O I'OCYIapCTBa, y4Yell, YTO CTOPOHEI CIIOPHOTO NMPaBOOTHOIIECHHS
SIBJIIIOTCA XO3WCTBYIOIMMMHU CyOBhEKTaMH rocy1apcTB — yuacTHUKOB Cornaiienus
ConpyxectBa HezaBucumsix ['ocynapcts ot 20.03.1992 «O nopsake paspemeHus
CIIOpPOB, CBS3aHHBIX C OCYILECTBICHHEM XO3IHCTBEHHOH NEATENBHOCTH» (nanee —
Cornamenue ctpan CHI™ ot 1992 rona, Cornamenue).

B Tako#i cuTyanmn apOuTpakHBIH cyA mpuMeHW I ab3al BTOpO#l IyHKTa 2
crathu 4 CornauieHus, peAyCMaTPHBAOIIUN MIpeKpallleHHe CYI0M MPOU3BOJICTBA
10 Jexy NpPH HAIWYMH MPOPOrallMOHHOrO COrJIallleHMs B MOJb3y CylJa HHOTO

rocynapcrsa — ydaCTHHKa Cornamenus.

7. OTcyTCTBHE BO3PAXKEHHH MO BOMPOCY 0 KOMIETEHIHH apOUTpaXHOIo
CyJAa €O CTOpPOHBI JIHIA, YYACTBYIOILIEro B jene, 10 MEePBOro 3asiBJICHHA MO
CYILIECTBY CIIOpa MOATBEPKAaeT BOJIO 3TOH CTOPOHLI HA PacCMOTPEHHe cnopa
AAHHBIM CYIOM.

Poccuiickoe 00111eCTBO c OrpaHU4YeHHON OTBETCTBEHHOCTHIO
(masee — obmecTBO) 0OpaTUNOCh B apbutpaxHslit cyn B Poccuiickoit @enepanuu ¢
HUCKOM K MHOCTPAHHON KOMIIaHMHM O B3BICKAHWH YOBITKOB, BO3HUKIIHX B CBS3H C
NpAYMHEHNEM BpeJia 00IIeCTBY HHOCTPaHHON KOMITaHueH B pe3ysIbTaTe JOPOXKHO-
TPaHCTIOPTHOTO NPOKCHIECTBHS Ha TEPPUTOPUN HHOCTPAHHOI'O FOCyAapCTBa.

Cyn mepBoil HHCTAaHUMM NPUHAN HCKOBOE 3asBlI€HHE K NPOU3BOJACTBY H
paccMmoTtpen meno mo cymectBy. OIEeHHB mpe[cTaBleHHble HOKa3aTeNnbCTBa H
3aciTymaB JIOBOABI 0O€MX CTOPOH, CyJ TpHIIEN K BBIBOAY 00 O0OOCHOBaHHOCTH
3asgBJICHHOTO TpeOOBaHUs M YOBIETBOPUII UCK.

WHocTpanHas koMnaHUs oOkajloBalla pelleHHe cyda IepBOii MHCTaHIUH,
CChUIAACh HA OTCYTCTBHE €ro KOMIIETEHIMH, OOOCHOBBIBasS 5TO TEM, YTO
TpeOOBaHUE BO3ZHUKIJIO U3 NPHYMHEHMs Bpelda UMYIIecTBY oOluecTBa NedCTBHEM,
MMEBIIMM MECTO Ha TEPPUTOPUM HMHOCTpaHHOro rocyaapctBa. MHocTpaHHas
KOMIaHHUs I[ojlaraja, 9TO CIOp JAOJDKEH paccMarTpuBaThcs B HHOCTPaHHOM

rocyiapcTtse, B KOTOpOM NPOU30HIIO JOPOXHO-TPAHCIIOPTHOC NPOUCIICCTBUE, H B



TaKOM CHTyauum apOMTpaXHBI CyJ He AOKeH ObUI TIPHHMMATh HCKOBOE
3asgBlleHHE K MPOM3BOACTBY JHMOO JOIDKEH OBUI IpPEKpaTHTh NPOU3BOACTBO IO
JeIy.

Cyn anennsnuOHHOM WHCTAHIMH e COTNacHICs C Ha3BaHHBIMHU JOBOJAMH B
CBSI3H CO CJIEAYIOLIHM.

Hamnexammum o06pa3oM YNOJHOMOYEHHBIH INpeACTaBUTENh WHOCTPAHHOH
KOMIIAHHH Yy4YaCTBOBaJ B PpacCMOTPEHHMH [eNla B Cylde MepBOoH WHCTaHLHH,
BBIIBHTAJl JOBOEI 110 CYIIECTBY CIIOPa, KOTOpPhIe OBLIIM PACCMOTPEHBI U OLEHEHEI
cynom. Ilpm 3TOM HMHOCTpaHHAs KOMMAHUS HE OCHApWBala KOMIETEHIIHIO
apOUTpaXXHOTrO CyJia [0 paCCMOTPEHHMIO JaHHOTO Jlefa.

Cyn amenisiMOHHOM WHCTAHIHI cIeNnal BBIBOJ O TOM, 4YTO Y4YacTHe
MHOCTPaHHOH KOMIIAHUH B CyIeOHOM pia3OHpaTeNbCTBE M OTCYTCTBHE BO3paXKEHHH
B OTHONIEHHH KOMIIETEHIIMH apOuTpax:HOro cyma B Poccuiickoit Denepaund mo
NEpBOro 3asBJIEHUs 1O CYyIIeCTBY CIIOpa MOJATBEPXKIAIOT €€ BOJIO Ha
paccMOTpeHMe Cliopa YKasaHHBEIM CYIOM M BIIEKYT 3a co60if yTpaTy WHOCTPaHHOM
KOMIIaHHEeH mnpaBa CChHUIATECA Ha OTCYTCTBHE KOMIIETEHLMHM y IOAHHOTO CyJla
(mpUHUUMO yTpaThl mpaBa Ha Bo3paxeHue). Takoe MpoleccyalbHOE MOBENEHHE
OTBETYHKA B Cyle IepBOi MHCTAaHIMHM He JAaBAJO OCHOBAHHM IS NpeKpalleHHs

IIPOM3BOJICTBA 11O JieNy cOorjlacHO NyHKTy 1 wactu 1 crateu 150 AIIK PO.

8. K xomnerennuum apfurpaxurix cynop 8 Poceniticxoit Pegepanuu Ha
OCHOBaHHMH NMYHKTA 2 4acTH 1 craten 247 AIIK P® oTHocaTca [esa, eciau
opra ynpasjeHMs, (PHIHAJ HJIH NPEACTABHTEJBLCTBO HHOCTPAHHOIO JIMLA
HAXOAUTCA Ha TeppuTopHH Poccuiickoii ®egepauuu, npH YCJIOBHH, UYTO
3asiB/ICHHbIE HMCKOBble Tpe0OBaHHA K HHOCTPAHHOMY JIMIy BBITEKAIT H3
AeATENbHOCTH JAHHOTO OpraHa ynpasJieHus, dunuana HJIH
NpeacTaBUTENbCTBAa HHOCTPAHHOIO JIMHA.

Mexny poccuiickuM axkIMOHEpHBIM OOINEeCTBOM (3aKa34HKOM; Jajnee —

poccuiickoe 0OmEecTBO) M MHOCTpPaHHOM KoMmaHuedt (MOAPAIYMKOM) ObLI

10



3aK/II0YEH [OTOBOp Ha I[POBEACHHE KallMTaJbHOTO PEMOHTa M MOIEPHU3ALUH
OypOBBIX CKBaXXHH Ha TEPPUTOPUM HHOCTPAHHOT'O rOCydapCTBa.

Brnocnenctsun poccuiickoe o011ecTBO 0OpaTHIOCh B apOUTPaXKHBIH CyJ B
Poccuiickoil denepaliid ¢ UCKOM K MHOCTPAaHHON KOMIIAHMH O HEHalJexalleM
UCTIOJTHEHMH 00513aTENBCTB M0 YKa3aHHOMY JOTOBODY.

HUcten nonaran, 4ytro apOutpaxssii cyn B Poccubickoit ®enepanuu
KOMIIETEHTEH pacCMaTpUBaTh 3asBICHHBIA CHOpP B CWIy NOyHKTa 2 4actu |
ctatbu 247 AIIK P® B cBsizu ¢ HaxoxaeHUEM (uiivalia UHOCTPAaHHON KOMITaHUH
Ha Tepputopun Poccuiickoilt ®enepanun.

ApOuTpaXHBIi Cyd HE CcOrJjlacuics C JOBOJaMM MCTLA, MpeKpaTuil
NPOM3BOJACTBO IO Jelly, IMpu3HaB ce0s He o0najaronmM KOMIETEHLUHEH
paccMaTpuBaTh JaHHBIN CIIOP, UCXOI U3 CIAEAYIOLIETO.

B cinywasx, xorma ¢unuan (IpencTaBUTENbCTBO) HE YYacTBYeT B
3aKIIOYEHHU W UCIOJHEHUU CHAENIKH, KPUTEPUH OINpeNesIeHHs] MEeXIyHapOJHOH
NOJCYIHOCTH MO MECTy HaxoXJeHus ¢uiuana  (NpeacTaBUTENIbCTBA)
IOpPUANYECKOTrO JTUIa, 3aKperuieHHbIH B myHKTe 2 yacTd 1 ctateu 247 AIIK PO, He
MOXET MPUMEHSTHCS, TIOCKOJIBKY IS NMPHU3HAHUS IOPUCIUKLINN CyJla HE0OXOAUMO
HaJIM4Ke JOKa3aTeNbCTB CBsA3M (punuana (IpeicTaBUTENbCTBA) HHOCTPAHHOIO JULa
CO CTIIOPHBIM IPABOOTHOILLIEHHEM (HanpUMep, ¢ JOTOBOPOM, JEIHKTOM).

Cam mo cebe daxkT HaxoxaeHus Guauata MUHOCTPAHHON KOMIIAHHMH Ha
Tepputopun Poccuiickoit Meneparu eriie He FBISETCS TOCTATOYHRIM OCHOBAHWEM
JUIs IpU3HaHUsE KOMITETeHLIMN apOuTpaxcHoro cyaa B Poccuiickoit denepanuu.

B paccmatpuBaeMOM Jesne apOWUTpaxXHbIM CyH Yyd4en, 4YTO 3asBJIEHHBIE
UCKOBBIE TpPeOOBAaHWS BBITEKATM M3 JACATEIBHOCTH MHOCTPAaHHON KOMIIaHMH 3a
pyOeKoM, UCNOJIHEHHE IO CIIOPHOMY AOTOBOPY OCYIIECTBIISJIOCH HA TEPPUTOPUU
MHOCTPaHHOI'0 TOCYJapcTBa, OONBIIMHCTBO JOKA3aTENbCTB PaclOOXKEHO Ha
TEPPUTOPUHU HMHOCTPAaHHOI'0 TOCYyAapcTBa, IpPaBOM, NPUMEHHMMBIM K JIOrOBODY,
OBIO MpaBO MHOCTPAHHOIO TIOCYJapCTBa, JOKA3aTeNbCTB CBA3W CIIOPHOIO
MpaBOOTHOLIEHUs ¢ Tepputopueit Poccuiickoit Penpepauuu NpencTaBIeHO He

Obu10. B cBsI3U C TakKUMHU OOCTOSATENCTBAMH apOUTPaKHBIN Cyl He Ipu3Hal cebdst
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KOMITETEHTHBIM paccMaTpUBaTh MAaHHBIH CIOP HHM HA OCHOBaHMM ITyHKTa 2
yacti 1 crateu 247 AIIK P®, vy Ha ocHOBaHMM nyHkTa 10 dactH 1 TOH Xe
CTaThH.

VHble OCHOBaHHMA KOMIIETEHIUK apOuTpakHbIX cyaoB B Poccuiickoi
®denepanuu, yCTaHOBJIEHHbIe B craTeax 247, 248, 249 AIIK P®, B pamkax

HaCTOIICTO Aeia TaAKKE OTCYTCTBOBAJILL.

9. IlocTosiHHOE MECTO AEATEJLHOCTH, Mepe3 KOTOpOoe NOJHOCTHIO HJIH
YACTHYHO OCYHIeCTBJISIETCH KOMMepYeCKasi JesiTeIbHOCTh HHOCTPAHHOIO
auua na reppuropun Poccuiickoli degepanuu, MoKeT Jjs nejel nyHkra 2
qactu 1 crarbu 247 AIIK P® npusnaBaTthesi QUIHAIOM HIAH
NpPeACTABHTEJLCTBOM TaKOI0 JHLIA He3aBHCHMMO OT ¢akTa ero ¢popmMaibHOH
perncTpallii B yCTAHOBJ/ICHHOM 3aKOHOM MOpsKe.

Poccuiickoe akumoHepHOe o0mecTBO (Hajlee — pOCCHIiCKOe O0OIIecTBO)
obpatunoce B apbuTpaxHbli cyn E Poccuiickoit ®@emepauwu € HCKOM K
MHOCTPaHHOH KOMIIaHMHM O B3BICKaHMH HEYCTOWKH B CBS3H C HEBBINOJHEHHUEM €10
HaanexamuM oOpa3oM [IOrOBOPHBIX OO0SA3aTeNbCTB, CBA3aHHBEIX C OKa3aHHEM
KOHCYNIbTallUOHHBIX YCIYT 1O noa6opy OOBEeKTOB HEABHKHUMOIO MMYINECTBA Ha
TEPPUTOPUH HHOCTPAHHOT'O TOCYAapCTBA.

HBocTpaHHas KOMIaHHs BO3paXKeJla NPOTHB KOMIETEHIHH apOHUTpa)XHOTo
CyZa, CChIJasChb Ha TO, YTO NOCKOJNLKY y Hee Ha TeppuTOopuH Poccuiickoit
Qenepauuy HeT HU (QUIMANOB, HU NPeACTaBUTEILCTB, HU OPraHOB YIIpaBJIEHUS,
MECTOM HCIIOJHEHUs CIIOPHOIO JOroBCpa AOKHA Obla OBITH TEPPHUTOPUS TOTO
MHOCTPAHHOTO TOCyIapcTBa, Ha KOTOpod TpeboBasock monobpare o0OBEKT
HEABHXKMMOTO MMyHiecTBa. HBIX OCHOBaHMH KOMIIETEHIIMM apOUTpa)XXHOTO Cyna,
OPENYCMOTPEHHBIX cTaThsaMu 247, 243 u 249 AIIK P®, orBetumk Takxke He
yCcMaTpUBaJl.

Cyn nmepBoit HHCTaHIIMHM HE COTJIACHJIICS C YKa3aHHBIMH JOBOJAMH H IPH3HAI

cebsl KOMIIETEHTHBIM pacCMaTpHBaTh JaHHBIA CIOP, PYKOBOJACTBYSACH CIIEIYIOLIUM.
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N3 coBOKYNHOCTH TpENCTaBIEHHBIX MCTIOM JIOKA3aTENbCTB CIEA0BANIO, YTO
HHOCTPAHHAs] KOMIIaHUS OCYIIECTBIANA KOMMEPYECKYI0 MNEeATEeNbHOCTh Ha
POCCHHCKOM pBIHKE B T€YEHHE JBYX JeT, NPEAIIECTBYIOHIMX NoJaje MCKOBOro
3asBJIeHHs. OTOT (QakT MOATBEpXKAaeTcs [aTaMH JOTOBOPOB Ha OKa3aHHe
KOHCYJIbTAllUOHHBIX YCIYT, KOTOpHIE 3aK/IIOYaNNCh pabOTHHKaMHM HHOCTPaHHOH
KOMIIaHMM TI0 JOBEPEHHOCTH B 3[laHHMH, pacIOJIOXXEeHHOM B ropone Mockse.
Onnata 3a OKa3aHWe yCIyT Tak)Ke OCYHIECTBJLIACH HAa TeppuTopuH Poccuiickoit
Oepepanuu. MHpopmannus o OeATENHHOCTH WHOCTPAHHOM KoMTaHuu Oblna
IIPECTaBICHa HAa PYCCKOM S3bIKE Ha caiiTe, 3apeTMCTPUPOBAHHOM B JOMEHHOM
3oHe «.RU», mpu 3TOM B pasznmene «KOHTakTB» B KadecTBe aJpeca KOMITaHUH
ykasniBajics afgpec B Poccuiickoil denepanumn.

Taxxe apOUTpaxHBINA CyZ y4den, YTO B paMKax pacCMOTpPEHHUs MHOTrO Jefa 1o
HAaJIOTOBOMY CIIOPY € Y4acTHEM OTBETYHKA CYZAOM Ha OCHOBaAaHHH MEeXIyHApOAHOIO
OoroBopa 00 YCTpaHEHMHM [BOMHOIO HaNorooOJoxeHus Mexny Poccuickon
Qenepanueil 1 UHOCTPAHHBIM TOCYAapCTBOM, HAJIOTOBHIM PE3MAEHTOM KOTOPOTO
SBNIANAch MWHOCTPaHHAas KOMIIaHUs, OBUIO yCTAHOBIEHO MECTOHAXOXIEHHE €€
NOCTOSHHOI'O MPEeNCTaBUTENbCTBA Ha TeppuTopHH Poccuiickoit ®enepanuu ans
1iened HaJorooOI0XKeHHUs.

B Tako# cutyauum apOMTpaxHBIA cyn NpHIIeT K BBIBOAY O TOM, 4YTO Y
OTBETYMKA CYHIECTBOBAJIO NMOCTOSHHOE MECTO néﬂTeanocm, 4yepe3 KOTOpoe UM
OCVIIECTRIINACE XOMMepueckas JIedTelILHCCTL HA ICppuiopun  Pocchickon
Qenepanuu.

Hecmotps Ha To, 4To paKT perncrpanum IpeiCTaBUTENbCTBA WM (umMana
HHOCTpaHHON KOMIIaHWH, a paBHO (aKT HaxXxOXIEHWs ee OpraHa yNpaBlICHUS B
Poccuiickoit @enepanuu He UMeH MECTO, apOUTPaXHBIN Cy Ui LeJlel MyHKTa 2
gacTd | crateu 247 AIIK P® Bo B3ammocBs3u ¢ myHkToM 10 wactu 1 ToM Xxe
CTAaTbH NPU3HAJ, YTO Ha TeppuTopHu Poccuiickoii ®eneparmu Haxoguics Gumran
yKa3aHHOr0 HHOCTPAHHOTIO JIULIA.

[Ipn Takux ycnoBHSX apOUTpaXHBIH CyZd NpH3HAN cebs KOMIIETEHTHBIM

paccMaTpUBaTh JaHHBIH CIIOp.
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Cynsl amejIsIIHOHHOM M KacCallMOHHOMW MHCTaHLMH COINIAacHIUCh ¢

BBIBOJaMU CcyJa nepBoﬁ HHCTAHIIHMU.

10. ApGuTpaxHbIi cyx IpH npuvieHeHHH MyHKTa 10 uactu 1 craTtou 247
AIIK P® ycranaBaHBaeT HaJHYHe T¢CHOH CBA3H CIIOPHOTO NPABOOTHOIIEHHS
¢ teppuropneii Poccuiickoii ®egepiunn B KaxA0M KOHKPETHOM ciydae ¢
YieToM Bcel COBOKYNHOCTH 00CTOATEJILCTB AeJia.

Poccuiickoe 00mecTBO ¢ OrpalinyeHHOH OTBETCTBEHHOCTBIO (Jajiee —
poccuiickoe o6mecTBo) obOpaTtuiock B apOuTpaxHblif cyn B Poccuiickoi
denepanud ¢ HMCKOBHIM 3asBJICHHEM K HHOCTPAaHHOH KOMIIaHMM B CBS3H C
HEBBIIOJIHEHHEM €10  HaajiexamuM o0pa3oM o00s3aTenbCTB M3 JOroBopa Mo
MOHTaXy M PEMOHTy O0O0OpyZOBaHHS [UIs TOCTHHMYHOIO KOMIUIEKCa Ha
TEPPHUTOPHH HHOCTPAHHOT'O FOCYAapCTBa.

B nckoBoM 3asBIEeHMM pocCHiicKoe oOmecTBO B 000CHOBaHHE NOACYJHOCTH
cropa apOUTpaXXHOMY CYJy CCBUIANOCh Ha TOT (aKT, YTO TUPEKTOP HHOCTPAHHOU
KOMITaHMH, TNONINUCABUIMA OT €€ HMZHH JOroBOp, OBLI 3aperuCTpUpPOBaH Ha
MOMEHT €r'0 3aKIIIOYEHHS 110 MECTy XUTEIbCTBA B KBapTHpe, PacoyIOXEHHOH B
COOTBETCTRYIOIIEM cyonekTe Poccuiict.oit @enepanmu. Ilo MHEHHIO HCTIIA, 3TOT
(baxT CBHIETENIBCTBYET O TOM, YTO OpréH YIPaBIEHHS WHOCTPAHHOH KOMIIAHHH —

OTBETYMKA pacnonoxeH B Poccuiickoit Penepanuu, B CBA3M C 4YeM B CHIY

TIAYIATITY A ATAAN YT

S\
1K, Z " p ;1\::.:\4) AUI; pOCC}iK\A\um]

nyvekTa 2 uactw 1 crarem 247 AT P® cno
ap6UTpaxXxHOMY CYAY.

ApOuTpaxxHBIH Cyl HE MPU3HaAN Cedsi KOMIIETEHTHBIM pacCMaTpUBaTh JaHHBIN
CIOp 1O CHENYIOIIHUM IPUYHUHAM.

Cyny He Obulo 1pencTaBleHO JOKa3aTeNbCTB HAXOXIEHMS OpraHa
yIIpaBlIeHUss MHOCTPAaHHOH KOMIaHMH Ha Tepputopuu Poccmiickoit denepauuu.
Onun nmumb ¢akT perucTpanul GU3NYECKOTO JIHIA, OCYIIECTRISIONEro GyHKIHH
oprana yIpaBlIE€HHs, O MeCTy XKWTENbCTBA B KBapTHPE HAa TEPPUTOPHH

Poccuiickoit ®enepanun He MOXKET SBILITHCA TaKHUM JOKa3aTEIILCTBOM.

14



WHBIX [0Ka3aTEeNbCTB, MOATBEP)KIAIOIINX KOMIETEHIUIO POCCHICKOro cyna
10 J€JlaM C y4aCTUEM HMHOCTPAHHBIX JIUIL, TIEPEYUCIECHHBIX B CTaThiax 247, 248 u
249 AIIK PO, cyny Takxe NpeicTaBiieHO He ObLIO.

Ilpekpainas npon3BOACTBO O A€y, CYA IIEpBOA MHCTAHIIUU OCOO0 OTMETHI
(GakT OTCYTCTBHS TECHOW CBS3M CIIOPHOIO MPAaBOOTHOIUEHHUS C TEpPUTOpHEH
Poccuiickoit ®enepanun, xak Toro Tpebyer nmyHKT 10 uwactm 1 crateum 247
AIIK P®. ®opMBl Tako#d CBA3H pa3’zNMU4HBL, €€ HAJM4YHE NOJDKHO BBIACHATHCH
CyIOM B KaXJAOM KOHKDETHOM Cly4a€ C YYE€TOM Bceli COBOKYIHOCTH
0OCTOATENBCTB JAeNa.

B pamkax manHOTrO jena 6BIIO yCTaHOBJIEHO, YTO CIOPHOE MPaBOOTHOIIEHHE
(MOHTa)X W pPEMOHT OOOpYyIOBaHHWs) TECHO CBsA3aHO C TOCYRAApCTBOM MecTa
OCYyILIECTBIIEHHs PaboT Mo JOroBOpY, OOBEKT, B OTHOLIEHMH KOTOPOro JOJKHBI
OBIMM BHINONHATHCA PabOTHI, JOKA3aTENbCTBA MO €Ny HaxXOAATCS Ha TEPPUTOPUU
WHOCTPAHHOI'O TOCYJapcTBa, MIPUMEHUMBIM K JOTOBOPY IIPaBOM TaKKe€ SBIAETCH
IPaBO HHOCTPAHHOI'O TOCYAapCTRa.

Ucxons U3 H3N0KEHHOTO CyJl KOHCTATUPOBAN, YTO CIIOPHOE MPaBOOTHOIIEHUE
He UMeeT TeCHOHM CBsA3M ¢ Teppuropueit Pocculickort @enepaunu U apOUTpaKHBIN
cyn B Poccuiickoii ®denepanru He OyaeT HaanexalluM MeCTOM IUIS pa3pelleHus

TaKoro Criopa.

OCOEEHHOCTUY OIMTPENETEHU A TTPUMEHUMOTQ TTIPABA

11. Ecan xoanu3HoHHbIE HOPMbI 00 ONpeaeeHHH NPHMEHHMOro Npasa
NpPeAyCMOTPEHEbI ME:KAYHAapoAHBIM JoroBopom Poccuiickoit Penepanun, T0
apOuTpakHbIH CyJ PyKOBOACTBYeTCS HOPMaMH MeXKIyHapOIHOIo J0roBopa.

Mexy HMHOCTpaHHOH KOMHIaHHeH (IIpOAABIIOM), 3apETHCTPHPOBAHHOW B
Pecny6nuxe bBenapych, 1 poccCHICKMM aKiiMOHEPHEIM OOIIIECTBOM (TIOKyTIaTesem)
3aKMI0YEH JOrOBOp NOCTaBKHM, MO YCJIOBUSM KOTOPOro mpojaBen; oO0s3yercs

H3rOTOBUTH U NOCTAaBHTE KOMIUIEKTYIOINHUE U3ACJIHA, & HOKYHNATE]Ib — OINIATUTE UX.
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B cBsA3M ¢ HeonnaTo#dl MOKymaTe.leM MOCTaBIIEHHONM NPOAYKLIHMH MpOAaBel]
obpatuics B apbutpaxssiil cyn Poccriickoit denepal ¢ UCKOM O B3BICKaHUH
OCHOBHOTO JONra W IMPOLEHTOB 13a TMONb30BaHHE UYyXKHUMH [ICHEXHBIMU
CpeACTBaMH.

PenrenueM cyaa nepBoi HHCTaHIIMY B YAOBIETBOPEHUH HCKOBBIX TpeOOBaHUMI
OTKa3aHO B CBSI3M C MCTEUEHHEM CpOKa HMCKOBOH JAaBHOCTH IO CIEAYIOIUM
MOTHBaM.

Poccuiickas ®@eneparus u PecniyGnmuka benapycs ydactByioT B KoHBeHIIMUM
Opranuzauun O6nenuHenHslX Hanui o gorosopax MeXAYHApOAHOHW KYyIUIH-
npogaxu ToBapoB 1980 rogma (manee — KonBeHmus), KOoTopasi NpHUMEHHMMa K
CHOPHAIM ITPAaBOOTHOLIEHUSAM B COOTBETCTBHH C NONIYHKTOM «a» MyHKTa 1
cratbd 1 KoHBeHUIMH.

OnHako BOIIPOCH! HCKOBOM JaBHOCTH B CUITy cTaThbH 4 KOHBEHIIMHM He BXOJAT
B IIpEIMET €€ peryIupOBaHHA.

IIpumeHrMOe npaBo K paccMaTpHBaeMOMY NPaBOOTHOLIEHHIO B YacTH CpoKa
HUCKOBOH [aBHOCTH IOJDKHO OIpEAEeNsITbCS Ha OCHOBE KOJUIU3HMOHHBIX HOPM
(npaBun omnpeneneHHs NPUMEHHUMOro Inpapa), KoTopele KOHBEHIUs Takke He
COJIEPIKHT.

B Takoll cuTyauuu IpH OTCYTCTBHHM COIJIAIIEHHS CTOPOH O NMPHUMEHHUMOM

npaB€ Cyd DPYKOBOIACTBOBAJICA KOJUIMIAOHHBIMH HOpMaMH, COACPXAIIUMHUCA B

crategy 1211w 1208 Teawnaucworo womexca Poccpiickolt  Mdeneranuu

(manee — I'K P®), Ha OCHOBaHMH 4Yero INpHIIET K BHIBOAY O NPUMEHEHHH K
CIIOPHBIM IIPaBOOTHOLIEHHUAM mpapa Pecrybnmukm benapych, kak mpaBa CTpaHEI
poJaBIa.

Cynom Obulo ycTaHOBIEHO, 4TO B cHiIy crtatedt 196-209 I'paxaganckoro
xoznekca Pecnybmmku benapych cpox jJaBHOCTH MCTEK, 0 YeM OTBETYHMK CHEJal
COOTBETCTBYIOLIEE 3asBNICHUE.

Cyn xaccanioHHOM MHCTAHIIMM OTMEHWI pellieHue CyJa epBO# WHCTAHIMK K

HaIlpaBHUJ AEJIO HA HOBOE PACCMOTPEHHE:, PYKOBOJICTBYSCH CIEIYIOITHM.
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Poccuiickas ®Penepanus U Pecnybnuka benapych y4acTBYIOT Takke B
Cornawenun crpad CHI' ot 1992 roga. Ilocnensee comepuT MeXIyHapOIHEIE
KOJUIM3HOHHBIE  HOPMBI,  OTJIH4YalOIMecs  OT  HALlMOHAIbHO-NPABOBBIX
KOJUIM3UOHHEIX HOpM paszena VI uactu tpereeit 'K PO®. B cioydae, ecnu
CornameHue NPUMEHMMO K CIIOPHBIM IPaBOOTHOLIEHHSM, apOUTpaXHBIH CynI
PYKOBOACTBYETCS COOTBETCTBYIOLIUMHU KOJUTU3HOHHBIMH HOpMamH,
npenycMoTpeHHbIMU JaHHEIM CornamenueM, a He 'K PO.

Ilynkrom «e» cratbu 11 Cornamenuss yYCTaHOBIEHO, 4YTO HpaBa H
00f3aHHOCTH CTOPOH IO CHENKE OIpPEeNesAoTCS MO 3aKOHOAATENLCTBY MeCTa
COBEpILIEHHS], €CIH MHOE HE MPEAyCMOTPEHO CorfalleHueM CTOpoH. Martepuanamu
Oena IOATBEPXKAANIOCh, 4YTO cAenKka Owia coBepumieHa B ropozge Mockse
Poccmiickoit  Penepanum. CnemoBaTenbHO, NPHMEHAMBIM K  CIIOPHEIM
IIPaBOOTHOLIEHUSIM SBISIIOCH POCCHICKOE TPaBo.

Ilpn sToM B cuimy myHkTa «3» crath 11 Cornamenus BOnpockl HCKOBO#
JaBHOCTH pa3pemaloTcs [0 3aKOHOAATENhCTBY FOCy/AapCTBa, IPUMEHIEMOMY IS
peryJIMpOBaHUs COOTBETCTBYIOLIETO OTHOIIEeHUA. TakuMm o6pa3oM, BOMpPOCH
HCKOBO¥ JJaBHOCTH JOJDKHEI OBIITH OBITH OLIEHEHE! TaAKXKe UCXOS U3 MPHUMEHHMOTrO
PpOCCHICKOro mpasa.

Ilocne BO3HMKHOBEHHS CIIOpa, HO 0 oOpameHus B apOUTpaXHBIH cCyn

CTOpOHaMHu OBINO 3aKIIFOYEHO COTrNialieHHe O MPOBEACHUN IIpOUECAYPBI MCIHAIINH,

YTO B COOTBETCTBUU C TOMTIVHKTOM S mvwxra 1 crateu 202 TK PO gungercy
OCHOBaHHEM JJIS1 IPUOCTAHOBIIEHHUS TE€UEHHSA CPOKA UCKOBOM NaBHOCTH.

VxazaHHbIe 00CTOATENBCTRA HE OBUIN YUTEHBI CYIOM MEPBOM WHCTAHIIWH.

12. Bpi6Op CTOpOHAMH CyJa TOro MJIM HHOTO rocyJapcTBa B Ka4ecTBe
KOMIIETEHTHOr0 PaccMAaTPHBAaTh HX CHOpP caM No ceGe He 03HA4YaeT BuiGopa B
Ka4yecTBe NPHMEHHMOIO K CHOPHBIM NPABOOTHOLIEHHAM MAaTepHAJIbLHOIO
npaBa rocyaapcrsa, B CyJAe KOTOPOro pacCMaTpPHBAaETCH CNop.

Mexxy MHOCTpaHHONM KOMMaHHWEH (IIPOJABIIOM) H POCCHUACKMM OOIIECTBOM

(moxymaTeneM) 3aKiIOYeH HOTOBOP MEXAYHAPOIHOM KYIUIM-TIPONAXXH TOBapoOB.
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ITockoNBKY TIIOCTaBIIEHHBIH TOBap OBbL1 OMIaYeH HE B IIONHOM OOBbeMe,
MHOCTpaHHasd KoMmaHus oOpatuiack B apbuTpaxHeli cyn B Poccuiickoi
denepaldi ¢ COOTBETCTBYIOIIMM UCKOEBIM TPeOOBaHHEM.

Wnocrtpansasd KoMmaHus, OOOCHOBBIBas CBOe TpebOBaHHE, cociajnach Ha
HOPMEI POCCHICKOIO NpaBa, HE MOTHBHpPYs, B CBA3H C Y€EM HMEHHO POCCHHCKOE
IpaBO JOJKHO OBITH IPUMEHMMEIM K CIIOPHBIM NPaBOOTHOIIEHHUSIM.

HapmnexamuM o0pa3oM H3BENIEHEBIH OTBETYMK B CyAeOHOM 3acelaHMU He
y4acTBOBaJ, PEACTaBUTEJIEH He HANpanIsil, OT3bIB HE IPENCTaBHI.

Cyn nepBoH WHCTaHIWM, OTKalbiBasg B YJOBJIETBOPEHHM 3asBICHHOIO
TpeboBaHMs, HCXOIUI M3 HOPM POCCUICKOro Npasa, KOTOpOE CYEll IPUMEHHMBIM K
CIIOPHBIM NTPaBOOTHOMIEHUSIM.

OnpeneneHue CyIoM POCCHHCKOID mpaBa B KayecTBE IPUMEHUMOro ObLIO
00yCIIOBIEHO TeM, YTO CTOPOHBI B ,(TIOTOBOpE YKa3zamd apOHTpaKHbIl cyl B
Poccuiickoit @enepanyy B KayecTBe KOMVIIETEHTHOTO paccMaTpuBaTh ciop. Kpome
TOr0, IOTOBOp OBLI COCTaBJIEH M MNOLNHCAaH CTOPOHAaMH Ha PYCCKOM S3BbIKE B
ropozae Mockse. IIpu OTCYTCTBHM COrNALIEHHs] CTOPOH O IPHMEHUMOM IpaBe Cya
NEPBOM HHCTAHIMM ONEHWI Ha3BaHHEBIE OOCTOATENLCTBA KAaK CBHAETEILCTBYIOLIHE
0 TOM, YTO K JJOTOBOPY JOJKHO IMPUMEHATHCA POCCUHCKOE NPaBo.

Cya anennsuMOHHON WHCTaHIIMM HE COTIaCHIICA C CYAOM IEepPBON WHCTAHLWH,
yKa3aB CIIEAYyIOLIEE.

Brifop CTOpPOHAMHE NIOTOROP2 B KAUECTRE MECT2 PacCMOTPeHHs CIo
apbutpaxsoro cyna B Poccuiickoit ®enepanuy He 0O3HayaeT aBTOMAaTHYECKOrO
TOAYNHEHUsT NOTOBOPHEIX OTHOINEHUIl CTOPOH POCCHHCKOMY MAaTE€pHANbHOMY
npaBy. OTCYTCTBHE BOJEU3bSBIEHHS CTOPOH B OTHOIUGHHHM NPUMEHHMOrO mpasa
03HAYaeT, YTO €ro OIpeAedeT Cy, KOMIETEHTHRIN pacCMaTpUBaTh JaHHBIH CIIOp,
PYKOBOJACTBYSICE IIpH  5TOM NPHMEHUMBIMH  KOJJIH3HOHHBIMH  HOpPMaMH
MEXIyHapOIHOTO MM HAllMOHAJIBHOIO ITpaBa.

CormnacBo poccuiiCKMM KOJUITM3HOHHBIM HOpMaM IIpH OTCYTCTBUH COTJIAIIEHHS
CTOPOH O IOJJIEXaIlleM INPHMEHEHHIO IIpaBe K JOroBOPY NPHMEHSETCS NpaBo

CTpaHbl, C KOTOpO#l gorosop Haubonee TecHO cBsi3aH (crarba 1211 I'K P®). [dna
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JIOrOBOpa KyIUIM-TIPOJaXXM TOBApOB TaKUM NIPaBOM SIBISETCS IIPaBO CTPaHHI
IpoJaBIIa.

CocraBneHue JOroBopa Ha PyCCKOM s3bIKe, 3aKII0YeHHE €r0 Ha TEPPUTOPHH
Poccuiickoit ®enepannu, a Taxoke usbpanue apburtpaxHoro cyna B Poccuiickoi
®denepanuy B KauecTBE KOMIETEHTHOIO Il pa3pelleHus CIiopa He OIIPOBEpraroT
npesymnuuo cratei 1211 'K P® o TecHOl cBfA3M HOroBopa KyIUIM-TIPOJAXH C
IIPAaBOM CTpaHbl OCHOBHOI'O MECTA J€SATENBHOCTH IIPOJaBIIA.

B cBs3H ¢ U3JI0KEHHBIM Cy/l alellNIINHOHHOA HHCTAHIIUY IPHUIIEI K BBIBOAY O
TOM, 4YTO K CIIOPHOMY JAOTOBOpPY JOJDKHO IIPUMEHSTHCS HE POCCHHCKOe, a

MHOCTPaAHHOC IIpaBo.

13. Cornamenne 0 NPAMEHHMOM MpaBe CYUTAETCHA 3aKJIIOYCHHBIM, €CJIH
CTOPOHBbI CIIOPHOT0 NPABOOTHOIEHHA NMPH 060CHOBAaHHH CBOHX TpeOoBaHHi#i H
BO3pa’keHHHl (HanmpuMmep, B HCKOBOM 3asiBJIeCHHM H OT3bIBE Ha Hero)
CCBLIJIAIOTCS HA OHO H TO e MPHMEHUMOe NIPaBo.

HHocTpaHHas KOMIIaHMs, IPOAABELl IO JOTOBOPY MEXIYHApOAHOH KYIIH-
IpOAaXH TOBapoOB, oOpaTHiack B apbutpaxHselil cyn B Poccuiickoit denepanuu
poccuiickoMy OOIIECTBY C OTrpaHMYEHHOH OTBETCTBEHHOCTBIO, NMOKYTNATENo IO
JaHHOMY [JOTOBOPY, C MCKOBBIM 3asiBI€HHEM O B3bICKAaHHMH 33J0JDKEHHOCTH,
BO3HUKIIIEH B CBS3M C HEMOJHOMN OINIATOH MOCTaBIEHHOI'O TOBapa.

Cvn nepBo# WHCTAHIIMM WCKOROE ThehHoRaHWe VIORIETRODUT, CCHOBEIB2ACE
Ha HOpMax POCCHHCKOro npasa.

Poccuiickoe ofmecTBo 00XalnoBallo pelreHHe CyAa IMepBOH MHCTAHIHH CO
CCBUIKOH Ha TO, 4TO B HapylueHue noyoxenuit crtate 1211 I'K PO cyn npuMeHun
poccHiickoe MaTepHalIbHOE IIPaBo, a HE IIPaBO CTPaHBI IPOIaBIa.

Cyn anennsalMOHHON HMHCTAaHIMM OTKJIOHMJI JaHHBIH JIOBOJ POCCHHCKOro
ob1iecTBa HCXOIS U3 CJIeAYIOLIEro.

B cumy nmysakra 1 crateu 1210 I'K PO cropoHsl HOroBopa MOTYT BEIOpATh
IPMMEHHUMOE IIpaBO KakK IIPH 3aKIIOYEHWH JOroBOpa, TaK U B IOCIEAYIOLIEM.

ITynxt 2 craten 1210 Toro xe Koaexca ycraHaBnuBaeT, 9TO COTrNIallieHUE CTOPOH O
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BEIOOpE MOUIEXAINET0 IPUMEHEHHIO 1paBa JOJDKHO OBITh MIPAMO BEIPAXEHO HIIH
IOJDKHO OIpeIeNeHHO BBITEKaTh M3 YCJIOBHUH JoroBopa JHOO COBOKYIHOCTH
06CTOSTENLCTB fena.

Hcrenn B HCKOBOM 3asBIEHHHM MOTHBHPOBaI CBOe TpeOOBaHHE CChHUIKAMM Ha
HOPMEI poccHiickoro npaea. IIpyu 3ToM OTBETYMK B OT3BIBE Ha HCKOBOE 3asBJICHHE
B 000CHOBaHHe CBOMX TpeOoBaHui Takxke cchiiancs Ha nonoxenus 'K PO. Ilpn
pacCMOTpEeHHH JHella B Cyde IMEpBOM MHCTAaHUUM [JOBOA O TOM, 4YTO K
NPaBOOTHOLIEHHIO JOJDKHO TIIPUMEHS bCS HHOE TMpaBO, HEXKENH pPOCCHHCKOE,
poccuiickoe 00IIeCTBO He 3asIBILAIIO.

B oTOil CBA3M Ccyn aneISHUOHHOW WHCTaHUWHU IpHINET K BHIBOAY, YTO
CTOPOHBI CIIOpa AOCTUTIIH COTJIALIEHHS O IIpaBe, KOTOPOe HOJIEXHUT NPUMEHEHHUIO
K UX paBaM 1 005A3aHHOCTSM.

Cyn yden nonoxenue nyskra 3 c¢tathu 1210 I'K P®, cornmacHo xoTtopomy
BBIOOD CTOpDOHAMH MOMJIEXAILEro NPUMEHEHHUIO TMpaBa, CHEJAHHBI mocne
3aKITIOYEHHS JJOTOBOpa, UMEET 0OpaTHY10 CUIY U CHHTaeTCs AeHCTBUTENbLHEIM, Oe3

yiep6a s MpaB TPEThUX JIMI, C MOMENTA 3aKITIOYEHHS JOTOBOPA.

14. B corjalenHH 0 NPHMEHHMOM MNpaBe CTOPOHLI NMPaBOOTHOILEHHS
BNpaBe HCNOJIb30BATDb J100bIe TEPMHHELI H QOPMY/IHPOBKH, YKa3bIBAaIOLHE HA
BLIOOP HMH NpaBa TOro HJIH HHOrO rocyAapcTBa.

WNwoctpawawit Ganw (mamee — Aaux) ofpatuncs B apAuTpaxunii cyn =
Poccuiickoli @enepanun B paMKax Jejia 0 OaHKPOTCTBE POCCHICKOTO OTKPHITOrO
aKIMOHEpHOro obmecTBa (najee — DOINECTBO) C 3asBIEHHEM O BKIIOYEHHH
TpeboBaHMs 6aHKa, OCHOBAaHHOIO Ha KPENMTHOH 3aJOJKEHHOCTH, B peecTp
TpeboBaHuil KpemuTOpOB O6INECTBA, BEICTYIABLIETO IIOPYYHTENIEM 110 KPETUTHOMY
JOrOBOpY.

OmpenenenneM cyna NEepBOH MHCTaHIMH, OCTaBIEHHBIM B CHIE CYIOM

alleUIAMOHHON WHCTAHIIUM, B YAOBJICTBOPEHUH 3aABJICHHOTO TPCGOBaHHSI

OTKa3aHO.
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Cyn mepBodl WHCTaHUMM MpHIIE] K BBIBOAY O TOM, 4YTO 00s3aTennCcTBa
obmecTBa nepes 6aHKOM 110 AOTOBOPY NOPYYUTENBCTBA MPEKPATUITCh, TIOCKOJIBKY
KpeIUTOp B T€YEHHE rOfla CO THA HACTYIIIIEHUA CPOKA UCTIOHEHUS 00ECTIEYEHHOTO
NOPYYUTENLCTBOM  00s3aTeNbCTBA HE IMPEIBbABHI HMCK K  IOPYYHTEINIO
(myHkT 4 crateu 367 'K PO).

IIpu 3TOM Cyn npUMEHMN K CIIOPHBIM NMPAaBOOTHOINEHHSM POCCHHCKOE IMPaBo,
pyKoBOACTBYsACEH NYHKTOM 3 cratbi 1211 I'K P®, B COOTBETCTBHH C KOTOPEIM TNpPH
OTCYTCTBMM COIJIAlIEHU CTOPOH O NOPUMEHHMOM TIpaBeé K JOrOBOpY
NOpYYHUTENbCTBA NMPUMEHAETCA NPaBO CTpaHbl mopy4utens. Cya MOCYUTA, 4YTO
CTOpPOHBl TpH 3aKMOYEHWH JOOroBOopa IOPYYHTENhCTBA HE BHIOpalM Ipaso,
KOTOpO€ IOMJIEXUT NPUMEHEHHIO K UX NpapaM M OOS3aHHOCTSIM IO JAaHHOMY
JIOTOBOPY, TIOCKOJIbKY YKa3aHWE B JIOTOBOpE NOPYYHTENbCTBA Ha IPUMEHEHHE
NEHCTBYIOMMX TNpaBOBBIX axkToB JlatBumiickoit PecnyOnuku He sABusercs
COrjalieHueM CTOPOH O TMPUMEHMMOM I[IpaBe BBUJY HEKOHKPETHOCTH H
pacmiasiB4aTocTH GopMynupoBku. CchlUlka Ha [EHCTBYIOIIHE IIPAaBOBBIE aAKTHI
JlatBuiickoii PecnyOnuku He O3Ha4aeT, YTO CTOPOHBI COTJIaCOBAIM JaTBUHCKOE
[IPaBO B KaYECTBE NPUMEHUMOTO.

Cyn kaccalluOHHOM WHCTaHIMH HE COTJIACHJICS C MHEHHEM CyIOB IEPBOU H
anenIsIUOHHON MHCTaHUMH, pyKOBOACTBYSCH CIEAYIOMIHM.

B cumy nyskra 2 cratem 1210 'K P® cornamenne CTOpoH O BBEIOOpE
NONNeNAMEre TPUMEHEHUIC IP2Ba IOMKHC SLITL NPaMC BLIpOKEHC HIIH JOJDKHC
OIpe/ieJIEHHO BBITEKATh U3 YCIOBHH OroBopa JH60 COBOKYNHOCTH OOCTOATENBCTB
nena.

B norosope mopyunTenbcTBa INpSAMO BHIpaXK€Ha BOJIA CTOPOH O BEIOOpe
NPUMEHHMOIO TIIpaBa, IIOCKOJNbKY CTOpPOHAMH OHpeAelIeHHO YKa3aHO Ha
NIpUMEHEHHEe HOpPMAaTUBHBIX aKkToB JlatBumiickoit Pecmybmuxu. Kakux-mi6o
CIEUUANBbHBIX TpeOoBaHWM K TEPMUHONOIMH, HCIOAL3YEMOM B OrOBOpPKE O
[IPUMEHUMOM IIpaBe, 3aKOH HE MPeXyCMaTpPUBAET, CIEAOBATENbHO, CTOPOHBI MOTYT

HCIIOJNIB30BaTh HE TOJBKO TECPMHH «IpaBo», HO H TaKHe TEPMHHEBI, Kak
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«HOPMaTHBHBIE aKThl» TOrO MJIH MHOI'D IOCyIdapCTBa, «3aKOHOIATENILCTBO» TOIrO
WJIM MHOT'O TOCyAapCTBa ¥ UHBIE.

B cBsi3M ¢ 3TMM Cya KacCallMOHHOM MHCTAaHIMM MpHINET K BBIBOJY, YTO
CTOPOHBI  COrJIaCOBaIM NpPUMEHEHHE JIATBUHCKOro ImpaBa K  JOTOBOPY
NMOPYYMUTENLCTBA, H, IOCKOJNBKY Ha OCHOBAaHMM HOPM JIATBUHMCKOro IIpaBa
MOPYYHTEIHCTBO CYMTAIOCH JEHCTBUTEIIBHEIM, 3asBIeHHE OaHKa O BKJIIOYEHHH €ro

TpeboBaHMii B peecTp TpeOOBaHUH KpelnTOpOB 00IIEeCTBa YIOBIETBOPHIL.

15. B kavyecTBe NPHMEHHMOIO CTOPOHBI BNpaBe H30paTh MNPaBo
rocyAapcrBa TOH CTOpPOHBbI, KOTOpasa B GyAymieM NpH BO3HHMKHOBEHHH CHOpa
BBICTYNIHT OTBETYHKOM (HJIH HCTIOM).

Mexnay poccuiickuM 00IEecTBOM (TIPOJaBIOM) H HHOCTPAaHHON KOMIIaHHe
(moxymaTeneM) 3aKJIIOYEH JOTOBOP MEXTYHAPOIHOH KYIUIH-NPONaXH TOBAapOB Ha
NOCTaBKy TOBapa B COTJIACOBAHHOM Konu4ecTBe. PaKT NMOCTaBKH OILIa4YE€HHOTO
TOBapa He B TMOJHOM O00bEME INOCIYXUI OCHOBaHWeM s ofpalieHus
HMHOCTpaHHOM KoMmaHuM B apObuTpaxHuIl cyn B Poccuiickoit ®enepanuu c
COOTBETCTBYIOIIMM HCKOBBIM TpeboBaraeM. Poccuiickoe obmecTBo 06paThiIocs B
apOUTPaXXHEIH CYA CO BCTPEYHBIM HCKOM.

CognepxamuMmcss B JOTOBOpE COrNallleHHEM O NpPUMEHHMOM HpaBe ObLIO

IIPEJYCMOTPEHO NpHUMEHEHHE MaTepralbHOro IipaBa OTBETYHKA. IlOCKOJIBKY

OTRETUUKOM NN NIeNROVAYATIEUOMY UCYY BLICTYTIQNIC ICPUAMTICCKCE I

~ TIY YY TR"
C, JJH'IIILIM

>

3a8KOHOM KOTOpOTrO SBISUIOCH pOCCHMickoe mnpaBo (poccuiickoe o061EeCTBO),
apOMTpaXHBIH CyAd YCTAQHOBWJ, YTO I[PUMEHHUMBIM IpPaBOM B JaHHOM CIydae
clenyeT cunuTaTh paBo Poccuiickoi ®enepanum.

Cyn mpumen K BBHIBOLYy O TOM, YTO C IoOfadeil NepBOHA4albHOTO HCKa
HACTYIIUJIO YCIIOBHE, OIpeAelsIonee IIPUMEHUMOE NPaBo, B CBSA3H C YeM Nojaya
BCTPEYHOI0 MCKa, WHUIMMPOBaHHAsA IpOJABLIOM, HE H3MEHSeT IPUMEHHMOro
npaBa. B Takoii cuTyanMd OCHOBHOM W BCTPEYHBIA HCKU  JOIXKHBL
paccMaTpHBaThCS CYAOM OJHOBPEMEHHO, a MPHMEHUMBIM NPABOM HOJDKHO OBITH

npaso Poccuiickoii @enepanuu. Puck HeonpeneneHHOCTH IPUMEHHUMOTO NpaBa 10
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MOMEHTa I0la4y¥ MCKOBOT'O 3asBJICHUS, 8 TaKXKE HEONPEAENIEHHOCTH B TOM, KaKas
U3 CTOPOH BBICTYIIUT HCTLOM MIIH OTBETYMKOM, HECYT CaMH CTOPOHEI,
3aJIIOYMBIINE COTJAlICHHE O NPUMEHUMOM IIpaBe.

ApOuTpaxkHBI Cy[ YyKasaln TakXkKe, YTO OINpeIeliecHHe NPUMEHHMOIo K
CIIODHOMY IpaBOOTHONIEHHIO IIpaBa, MpOH3OLIEAIIee IOCHE 3aKIIYEHHUS

JIOroBOpa, He NPOTUBOpeYHT npasmiiaM ctathi 1210 I'K PO.

16. ApOurpaxkHbifi cyl npHMeHsieT K CHOPHBIM NIPaBOOTHOLICHHSM
cBepxumnepaTtuBHble HOpMBI (cTaTthsa 1192 I'K P®) He3zaBucHMO OT mpaBa,
H30paHHOr0 CTOPOHAMH B Ka4ecTBe NPHMEHHMOTO.

Poccuiickass koMnannds oOpaTuiack B apOMTpaKHEI# CYA C HCKOM K DSy
HHOCTPAHHBIX KOMIAaHUH O TNpPHU3HAHHM HEIACHCTBUTEIBHBIMU B CHIY HX
HUUYTOXKHOCTH MONOXKEHUMN COrNaleHds O CO3JAHWHM COBMECTHOIO MpPEANpUSATHS,
3aKJIFOYEHHOr0 MEXy KOMITAaHUSIMHU-OTBETYMKAMH, B YaCTH, IPEAYCMATPUBAIOIIEN
00513aHHOCTH CTOPOH YKa3aHHOTO COTJIAIIeHHs 110 BHECEHHIO NMpUHAMJIEXKAIUX UM
OpsMO HMJIH KOCBEHHO aKUMH POCCHMHMCKOro aknuOHepHOro oOIIecTBa,
OCYHIECTBISIONIErO AESTeNIbHOCTh Ha PHIHKE YCIYT CBSA3M (laiee — pOCCHICKHMi
ollepaTop CBS3H), B HOBYKO KOMIIAHHUIO H OIpedeNAioNieil yClIOBUS U NOPAHOK
TAKOT'0 BHECEHMs, a TAaKXKe MOPANOK OCYIIECTBJIEHHS HOBOM KOMNaHUEH KOHTPOIA
HaJ{ pOCCHUNMCKHM ONEpPaTOpOM CBSI3H.

(C'yn mepro¥ WHCTAHIMY HCKCOBEE Tne(ORAaHMS VYIOBNETBODHMY, NPH3HAR
HeIeHCTBUTEIbHBIMY MOJIOKEHHUA COTJIAICHUs B YKa3aHHOM YacTH.

Kak ycraHoBmeHO cyooM, COTrNalIEHHEM O CO3JaHHH COBMECTHOTO
INpenlpHATHS IIpelyCMaTpUBAIOCh, YTO €ro CTOPOHBI BHOCAT BO BHOBb
CO37]aBaEMYI0 KOMITAHMIO aKIMM POCCHMCKOro OllepaTopa CBA3H, KOTOPBIMH OHH
WA UX abbunupoBaHHBIE JHNA BJlafeTd Ha MOMEHT 3aKIIOUEHHUS CHENKH.
Cornamenue 651710 TOMIYAHEHO AHTIMHCKOMY IPaBY.

Ha ocHoBaHMM TOJNKOBaHHS YCJIOBHil NAHHOTO COTJIAIIEHHS CYZ IPHIIET K
BEIBOOY, UYTO pealu3alus ero Yy4acTHHKaMH CBOMX IIpaB IPHBOAMT K

YCTaHOBJICHUIO KOHTPOJA Hajl HOBO#l KOMIIaHHUEH H, CJIeNJOBaTclIbHO, HaA
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POCCHICKHM OIEpaTOpOM CBS3M BBUJIY TOrO, YTO HOBOM KOMNAHHMH MepenaeTcs
KOHTPOINBHBIN AaKeT aKLUil pOCCUMCKOI'0 ONEPATOPA CBA3M.

IIppy 3TOM  pOCCHICKHMH  OmepaToOp  CBS3M  SABISUICS  POCCHICKHM
CTpaTeruH4eCKUM IPEOIPUATHEM, MOCKOJIBKY OCYLIECTBIIS BHUABI AEATEIBHOCTH,
HUMEIOIIHE CTpaTerHYecKoe 3Ha4YeHHe I obecriedeHuss OOOPOHBI CTpaHBl H
6€30MacHOCTH TOCyAapcTBa, IepeyuciieHHble B nmyHkTax 11-13, 37 craten 6
®enepanbHoro 3akoHa oT 29.04.2008 Ne 57-®3 «O mopsiake oOCymIeCTBICHHUS
WHOCTPAaHHBIX  HMHBECTHIMA B  XO34HCTBEHHBIE  OOIIecTBa, HMEIOIIHE
CTpaTeruueckoe 3HaveHue s obecriedeHHss 0OOpPOHBI CTpaHbI M G€30MacHOCTH
rocynapcTsa» (nanee — 3aKoH).

B TO e BpeMs OTBETUYHMKH SBISUINCh HHOCTPAaHHBIMM OpTaHU3ALHUSIMH,
HaXOMSIIMMUCS TOJ KOHTPOJIEM HHOCTPAHHBIX rocynapcrtB. B cumy wacta 2
cTaThyl 2 3aKOHAa MHOCTPaHHBIE IOCYIlapCTBa, MEXIyHapOIHBIE OpraHHW3alldHd, a
TaK)Ke HaXOIAIIeCs MO HX KOHTPOJIEM OpraHHU3alliy, B TOM YHCIIe CO3JaHHbIE Ha
tepputopuu Poccuiickoii @enepanuy, se BOIpaBe COBEPIIATh CHEIKH, BIEKYIIHE 3a
cobolf ycTaHOBNEHHE KOHTPOJISA Hal XO3SHCTBEHHBIMH OOIIECTBAMH, HUMEIOIIAMH
CTpaTerMuecKoe 3HaueHHe i obecrnedeHus oOOPOHBI CTpaHbl M 0e30macHOCTH
rocynapcTBa.

VkazaHHbIE OOCTOSATENBCTBA IO3BONMIM CyAy TPHHTA K BBIBOAY O

HECOOTBETCTBHM COIUIALIEHUS B OCHapUBacMOM YacTH HopmaM 3akoHa,
VCTaWABNURANIIAM 2ampeT Ha CORepITeHUe CHeNOK, BISKYINHX YCTIHOBICHUC
KOHTPOJII HHOCTPAHHBIX TIOCYIapCTE, MEXAYHApPOIHBIX OpraHU3alUid HIH
HaxoAsAIIMXCd TMOJ MX KOHTPOJIEM OpraHu3aluii Hal XO03A1WCTBEHHLIMH
ob1ecTBaMH, UMEIOIIUMH CTpPaTernyeckoe 3HaYeHHe.

JIoBOZ OTBETYMKOB O TOM, YTO COIJAIIEHHE U €ro MOCJIEICTBHS CIIEAyeT
OLIEHHWBaTh HA OCHOBAaHHHM HOPM AaHIVIMACKOrO IIpaBa, KOTOPOMY JaHHOE
corjamenyue O6BLIO MOAYMHEHO, OBLT MpH3HAH HecocTosTensHEIM. HopMel 3akona
OblMM TNpH3HAHB apOMTPaXHBIM CyIOM CBEPXVMIIEPATHBHEIMM  HOPMAaMH

(HOpMaMH HENOCpPEACTBEHHOT0 IPUMEHEHHs), KOTOpble B CHIIy IIyHKTa |

cratbl 1192 TK P® npumeHsioTcsi K OTHOWIEHHSM CTOPOH COIJIAIleHHS
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He3aBUCHMO OT BHIOpPaHHOTO MMM NpaBa. B COOTBETCTBHHU C 4acThiO 1 craThm 168
AIIK P® cyn npu DpHHATHM pELIEHUs MO AENy PYKOBOJCTBOBAJICS HOpMaMH
3akoHa.

Ilpm 3TOM IIpUMEHEHHE K CIIOPHBIM IIPAaBOOTHOLIEHUSIM CBEPXUMITEPATHBHBIX
HOPM POCCHICKOro IpaBa He IOAYMHSAET HNEHCTBUTENBHYI 4YacCTb CIIOPHOTO
COrJIallleHUs] pOCCUICKOMY NPABYy U He UCKIIIOYAET IPUMEHEHHs K Hell u30paHHOro
CTOpOHaMH aHTJIMICKOro Ipasa.

Cynp! anessiiuOHHON M KacCAllMOHHOW WHCTaHIUH COTJIaCHIIMCH C JaHHBIMH
BBIBOJaMH.

B npyrom pene no cmnopy MexXZy HWHOCTPaHHBIM NpeAnpUHUMATENEM
(MCTIOM) M pOCCHiCKON KoMmaHHed (OTBETYMKOM) MO JIOrOBOPY YCTYNKH NpaB
TpebOBaHUs, KOTOPHIH OBLI MOAYMHEH aHTTIUNUCKOMY IpaBy, OTBETYUK YTBEPXKJIal,
yto HOpMmHl crtared 196 m 198 T'K P® o cpoke UCKOBOW OABHOCTH HOCHT
CBEpXUMIIEPAaTUBHBI XapakTep M MJOJDKHBEI OBITb NpUMEHEHBI K CIOPHBIM
NPaBOOTHOLIEHUSIM HEe3aBUCHMO OT MpaBa, W30paHHOrO CTOPOHaMH B KadyecTBe
npuMeHuMoro. OCHOBaHHEM MJis 3TOro, MO €r0 MHEHHIO, SBIISJIOCH MOJOXEHHE
yacTé 1 ctateu 198 I'K PO, B cOOTBETCTBUH € KOTOPBIM CPOKH UCKOBOM JAaBHOCTH
¥ IOPSAAOK WX MCUYHCIICHUS He MOT'YT ObITh H3MEHEHBI COTJIAIIEHUEM CTOPOH.

ApOuTpaxKHBI Cyl HE COIJIaCHJICA C TaKO¥ MO3WIMeld OTBETYMKA, yKa3aB
clenyromee.

Cornacuo cratre 1208 TK PO uckopas N2BHOCTE QUpenendeTcd IC NPaBY
CTpaHEI, IIOAJICXKAILIEMY IIPUMEHEHHIO K COOTBETCTBYIOLEMY OTHOWIeHHIo. U3
3TOr0 CIIEAYEeT, UYTO POCCHHCKOE 3aKOHOAATENbCTBO HOMyCKaeT MpUMEHEHHUe
HHOCTPAaHHOrO IIpaBa K BOIPOCaM HCKOBOW NaBHOCTH, B CBSI3U C 4YEeM IIOJIOKEHHUA
crate# 196 u 198 I'K PO He MOryT paccMaTpHBaThCAd KaK CBEPXHMIIEPATHBHBIE
HOPMBI.

Cyn oOpatun BHMUMaHHe Ha TOT (akKkT, 4YTO HE BCe WMIEPATHBHBLIE HOPMEI
pPOCCHICKOIO  3aKOHOJATeNbCTBA MOTYT  pacCMaTpHBAaTECA B KA4YeCTBE
ceepxumnepatuBHeiX. K mocnenguum B cuiry crated 1192 'K P® otHOcsaTcs

TOJILKO TaKue€ UMIICpaTHBHEBEIC HOPMEI ITIpaBa, KOTOPLIC BCICACTBHEC YKAa3aHHA B HUX
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caMHX HJIM BBHAY HX ocoboro 3HaA4CHIiA, B TOM YHUCIIC I obecneveHus npaB H
OXpaHACMBbIX 3aKOHOM HHTEPECOB  Yy4YaCTHHKOB I'DaXAaHCKOI'O o6op0Ta,

pETYIUPYIOT COOTBETCTBYIOIIME OTHOIIEHHST HE3aBHCHMO OT MNOAJIEXALIEro

NNPUMEHCHHUIO IIpaBa.

YCTAHOBJIEHUE COEPX AHUA HHOCTPAHHOI'O ITPABA

17. ApOutpaxubiii cyi BhnpaBe BO3JIOXKHTL 003aHHOCTL 1O
NpeIOCTABIECHHIO CBeACHHH O COACp)KAHHM HOPM HHOCTPAHHOrO mNpaBa
(10Kka3bIBAHHI0 COJEP’KAHUS HHOCTPAHHOrO NPaBa) Ha CTOPOHbI, 0 4YeM
BBIHOCHT COOTBETCTBYIOLIlEE ONpeAeICcHHeE.

Poccuiickoe 00mecTBO ¢ OrpaHU'IEHHOW OTBETCTBEHHOCTBHIO OOGpaTHIOCH B
apbutpaxHblil cyn Poccuiickoit denepsuuu ¢ KCKOM K HHOCTPaHHOM KOMIIAHUM B
CBSI3M C HEHANJEKAIIMM HCIOJNHEHHEM IoclelHed 00s3aTeNbCTB MO MOCTaBKe
TOBapa.

Cyn nmepBoi#t MHCTaHIIUU MpHU3HaAN ce0s KOMIETEHTHBIM paccMaTpUBaTh CIOP
Ha OCHOBaHMH IIyHKTa 3 yacTH | ctathy 247 AIIK P® u npuinen K BEIBOLY O TOM,
YTO K CIIOPHBIM NPaBOOTHOLUIECHUSM NPH OTCYTCTBHH COIVIAIIEHUS O IPUMEHHUMOM
npaBe ¥ B cuiy nyHkTa 3 crated 1211 I'K PO noanexuT mpuMeHEHHIO NpaBo
CTpaHkBl IPOAaBIa.

TTpu arom  oTeetupr, Avmyum wanmewarmuM o8pascM  U3BCINCHHLIM, HC
y4acTBOBal B CyldeOHOM pa3buparemscTBe, OT3BIB He IpeiactaBui. Hcren B
000CHOBaHKE CBOE NMO3MIUYU CCHUIAICS HAa HOPMBI POCCHHCKOrO MpaBa, CBeICHMHM
0 COJIEP)KaHNY MHOCTPAHHOTO NpaBa He MPeCTaBIIsLI.

ApOutpaxHpli cyn, Tonkys 4acte 2 crated 14 AIIK P® u myHkT 2
crated 1191 T'K P®, npumen x BEIBOAY/ O TOM, YTO IIPH PaCCMOTPEHHH CIIOPOB B
apbuTpaxHbeIx cynax B Poccuiickoit ®Penepanyuu 0OS3aHHOCTH JIOKa3bIBAHUS
coJiepKaHHWs] HOPM HHOCTPAHHOTO MpaB:. BO3JIOXKEHA HA CTOPOHHI.

B cBA3M ¢ TeM, YTO CTOPOHBI H¢ NPEACTABUIM CBEINEHHH O COIEepIKaHMH

MHOCTPAaHHOTrO IIpaBa, apOMTpaXKHBIA Cyl, PyKOBOJACTBYSACh YaCThIO 3 CTaThu 14
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AIIK P® n nysxroM 3 crtaten 1191 I'K PO, npuMeHHUN K NpaBOOTHOIIEHHUSM
CTOpPOH POCCHICKOE IpaBoO, MOCKOJIBKY COAEpXKaHUE HOPM HHOCTPAaHHOTO MpaBa B
pasyMHBIE€ CPOKH He ObLIIO YCTAaHOBIEHO.

Hcren obxanopan pelieHue cyaa, CChUIasCh Ha HEYCTaHOBIEHHE COMEPXKaHHUA
HOpPM HHOCTPaHHOro IpaBa M Ha HEOOOCHOBaHHOE INPUMEHEHHE POCCHHCKOTo
npasa B HapylleHHe Ha3BaHHBIX ctateil AITK P® u ['K PO.

Cyn xaccallHOHHOW HMHCTaHIIUM OTMEHWJI pelieHHe Cya NMepBOi HHCTaHINH
BBUJY CIEXYIOILETO.

Ucxons m3 cmeicia vacth 2 cratel 14 AIIK P® wu nynkra 2
cratb 1191 'K P® apbutpaxnbiii cya BopaBe BO3JIOXUTh OOS3aHHOCTH IO
IpeCTaBICHHIO CBEIEHUH O COJEpKaHUH HOPM HHOCTPAHHOI'O IIpaBa Ha CTOPOHBI.
JanHoe mnpaBO pealu3yeTcss CyAOM IO €ro YCMOTPEHHMIO C Yy4Ye€TOM BCe
COBOKYIIHOCTH OOCTOSITENECTB fAeNa (HampuMep, HAIW4YUs COrjlalieHus o
IpUMEHHMOM IIpaBe), a TaKkkKe MPHHIMIIOB JOOpPOCOBECTHOCTH, PasyMHOCTH H
CIIpaBe1JIUBOCTH.

Takum obpasom, OpeMmss mnpencTaBieHHs CBEACHHHM O COIEpXaHUH HOPM
HHOCTPAHHOTO IIpaBa HE€ MOXET CUHUTAaTbCid BO3JIIOXKEHHBIM HAa CTOPOHEI
aBToMaTHdecki. Kpome Toro, Bo3noxxeHWe HAHHOTO OpPeMEHH Ha CTOPOHEI He
O3Ha4daeT OCBOOOXAEHHE cyna OT O0OS3aHHOCTH IO YCTAHOBIIEHHIO COJEpXKaHWs

HWHOCTPaHHOTIO IIpaBa.

o Eava S am

Cyn meproll ECTAHIIUY He REIHOCUN onpernenenus of ofgzammy cTOpoH IIC
NpelCTaBICHUIO CBEJCHHH O COlep)KaHWM WHOCTPAaHHOTO NpaBa, IIpH STOM caM He
OCYHIECTBIIAN HHUKAKMX ACHCTBUN MO yCTAaHOBJICHUIO CONEPKAHUS WHOCTPAHHOTO
npaBa, B CBA3M C 4YeM €ro «OBICTpHIA» MEpPexXol K POCCHHCKOMY mpaBy Ha
ocHoBaHuM 4acTd 3 crathd 14 AIIK P® u nysxra 3 crateu 1191 'K PO ne
MOJET CYUTATHCA PABOMEPHBIM.

C y4eroM AaHHBIX OOCTOSTENBLCTB PEIIEHHE Cyda MNEepBOH MHCTAaHIHUH OBLIO

OTMEHEHO, €10 HallpaBJICHO HA HOBOC PpaCcCMOTPEHHUE.
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18. Cropona, He HCTIOIHSIBIIAS EO03JI0KEHHYIO Ha Hee Cy10M 00S3aHHOCTD
N0 NMpeACTaBJICHHIO CBeJCeHHH O cOAep:KaHHH HOPM HHOCTPAHHOIO NpaBa, He
BlHpaBe BHOCJEICTBHM CChINAThCH H3 HEYCTaHOBJEHHE apOHTPaXKHBIM CYIOM
copepKAHUST MHOCTPAHHOIO0 NpaBa, ecJiH apOMTPaXKHLIA CyA NpeANpHHAJ
JAOCTATOYHbIE MePbI VISl €ro YCTAHOB.ICHHUS.

WHoCcTpaHHBId HHAWBUAYAIBHBIA OpeAnpHHUMATENb OOpPaTHIICS C HCKOBHIM
3agBlIeHHEM B apOuTpaxHbId cyn B Poccuiickod @enepanud K pOCCHHCKOMY
MPEeNNpPUATUIO O B3BICKAHHMM 3aJONKEHHOCTH 3a IIOCTaBIEHHBIH, HO He
OTLJIaYEHHBIN 110 AOrOBOPY MEXAYHAPOJHON KYILUIM-IIPOAAXH TOBAp.

Cyn mnepBoil MHCTAaHIIMM HCKOBHIE€ TpeOOBaHUS YIOBIETBOPHJ B IOJTHOM
obbeMe BBUAY CIIEIYIOMIETO.

ITockoNbKY CTOpOHBI COIJIaCOBalll B KayeCTBE NPUMEHHUMOIO K JIOTOBOPY
MEXIYHAPOJHOW KYIIU-NPOJAXX TOBAPOB WHOCTPAHHOE MpaBO, ONpelelleHHEM
apOuTpa)kHOro cyza OpeMs mpencTaBlneHHs CBENEHHH O COJIEpPKaHHH HOPM
WHOCTPAHHOTO IIpaBa ObLIO BO3JIOXKEHD HAa CTOPOHBL. MeXITy TeM HHM OIHa M3
CTOPOH CBOIO 00S13aHHOCTH He BBINTOHHU A.

B Takoii cuTyanum Ha ocHoBaHWMW 4acTH 2 cTathd 14 AIIK P® u gactu 2
cratb 1191 T'K P® apburpaxHnlii cyx HanpaBui 3ampoc B MHUHHCTEPCTBO
toctunun  Poccuiickoit ®@enepanuu, 1 Takke B KOHCYJILCTBO HMHOCTPAHHOIO
rocyZapcTBa, paXJAaHUHOM KOTOPOTO SBISJICS Ha3BaHHKIN NpeanpHHAMATENb, O
TpeACTARNeHuy cReleHuil o conmepxaumy HOpM HHOCTpaHHCre npasa. OIuaxc
OTBETHI B Pa3yMHBIH CPOK IIpEACTaBJICHHI He OBLIH.

PyxoBozacTBysce dacteio 3 crate 14 AIIK PO u nmynktom 3 crateu 1191
I'K PO, ap6buTpaxHblii CyA NPUMEHWI K CHOPHBIM NIPaBOOTHOLIEHUSM POCCHHACKOE
TIPaBO ¥ YAOBJIETBOPHI HCKOBBIE TpeOOEaHuUA.

OTBeTuuK OOKajIOBall pelleHWE CyAa INepBOi HWHCTAHIMH, CCHUIAsSCh Ha
HEYCTaHOBJIEHHE COAEPIKAHUS HHOCTPAEHOTO MpaBa.

Cyn anennsiuyoOHHOM WHCTaHIMM OCTaBWJI B CHJIE pellleHHe Ccyla MepBOd

WHCTaHIMH, YKa3aB, YTO B CHIIy 4acTH 2 cratbd 9 AIIK PO nuna, yyacTByromue B

28



nerne, HECYT PUCK HACTYIUIEHMs IOCIEACTBHHA COBEPINEHUS WM HECOBEPUICHHS
MMH TIPOIIECCYaNbHbIX AEHCTBUI.

Cyn anennauyoOHHOM HMHCTaHIUH oOpaTH/ BHHMaHHME Ha TOT (akT, YTO
OTBETYMK HE IpPEACTaBUI B Cyd NEpBOH WHCTAaHLUMH KaKMX-JIHOO CBeleHHH O
COIepXXaHUH HMHOCTPAHHOTO IpaBa: TEKCTOB WHOCTPaHHBIX IIPABOBEIX aKTOB,
CCHUIOK Ha MCTOYHUKU ONYyOJIHMKOBAaHHUS HHOCTPAHHBIX IIPAaBOBHIX aKTOB,
3aKJIIOYEeHUH O colep>KaHWH HHOCTPAHHOI'O IpaBa, IOATOTOBJIEHHBIX JIMIIAMH,
o0NazaroImUMH crieliaIbHBEIMHY NTO3HAHUSIMH B TaHHOHR 006s1acTH.

B paccMaTtpuBaeMoM ciydyae CyA IE€pBOM MHCTaHLMM NPEANIPHHAN pa3yMHEIE
W JIOCTaTO4YHbIE MepHl, npefycMoTpeHHble ctathedl 14 AIIK P® u crateeit 1191

T'K P®, nns yctanoBieHMs COOep>KaHUsi HHOCTPaHHOTO NpaBa.

19. IIpn YyCTaHOBJIEHHH COJACPKAHHA HHOCTPAHHOIO mNpaBa JHua,
y4YacTBylOmiHe B [ej€, BIpaBe NPEACTaBIATbL 3aKJIIOYEHHA MO0 BONPOCaAM
coaep’kaHUs HHOCTPAHHOIO MpaBa, COCTABJICHHbIC JHUAMH, 00/1a1a10IIHMH
cneuHaJdbHbLIMH NO3HAHHAMH B 1aHHO# 00/1aCTH.

UnoctpanHass kommnaHus obpaTuiack B apOMTpaxKHBI Cyll C HCKOBBIM
3agBIIECHHEM O COJHMAApHOM B3BICKAHHH C POCCHUHCKOro IOPHIHYECKOrO JHIA
3aJOJDKEHHOCTH, BO3HHUKILIEH B CBA3H C HEHAIUIeXKalIMM MCIIONHEHHEM JOroBOpa
MeXIAyHapOAHOH KyTIIN-NIPOAAXKH TOBApOB.

Pemenwem cyna mepmsol HECT2UNUK, OCTEBICHHBIM B CHUic CyjaMi
aneJUIAUOHHOM M KacCallMOHHOM HMHCTaHUUP, HCK YAOBJIETBOPEH B IIOJIHOM
obneme.

VaoBneTBOpsas 3asBIeHHBIE TpeOoBaHMs, apOUTpaXkHbIH CyJ NpUIIENn K
BBIBOJY O IPHMEHEHUHU K JOrOBOPY HHOCTPAaHHOTO NpaBa.

Ilpy ycTaHOBIEHHHM COJEpXAHHS HMHOCTPAaHHOrO IpaBa CYA HCIOIb30BAI
IpeACTaBIEHHOE MCTLOM 3aK/IIOYEHHE O COIEP)KaHHHM HOPM COOTBETCTBYIOHIETO
[IpaBa, IOATOTOBJIEHHOE aiBOKaTaMH MHOCTPAHHOM IOpUINYECKOM GUPMEL.

OtBeT4uk Oo6GXanoBan pelmeHHe CyJa NepBod WHCTaHIMH, CChUIAsCh Ha TO,

4TO 3TO 3aKJIIOYeHHe OBLIO NONyYeHO ¢ HapyllneHHeM cratedt S5, 82, 83, 86
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AIIK P® o Ha3HaueHHH OKCIEPTH3Bl, B CBA3M C YE€M OHO HE MOXKET
HCIIOJIb30BaThCS CYJIOM JJIs YCTaHOBJIEHHUS COIepKaHUs HHOCTPAHHOTO IpaBa.

HazpanHbli 10BOJ OB OTKJIOHEH CyJaMH aNeJUISIIMOHHON M KacCallMOHHOM
WHCTaHIHUH, KOTOphIE yKa3aliM Ha Cleaylomee.

3akio4esne O COJAEPKAaHMHM HOPM HHOCTPAaHHOTO IpaBa, MOATOTOBICHHOE
MUIAaMH, o0JIafalolUMHU ClIeNUATbLHEIMKY NMO3HAaHMAMH B JaHHOW obnactu, Obino
TIPEACTABIEHO UCTLIOM B IOPSJKE COACHCTBUSA CYLy B YCTAaHOBIICHHUH COJAEPKaHUSA
MHOCTPaHHOTO IIpaBa, YTO IIPEAyCMOTpeHO ab3aieM BTOpBIM 4acTH 2 cTaTeH 14
ATIK P® u a63areM BTOpbIM 9acTy 2 myHKTa 2 ctathi 1191 'K PO.

Takoe 3axmoueHne He SBIANOCH DKCIEPTHHIM 3aK/IOUYEHHEM IO CMBICITY
crareit 55, 82, 83, 86 AIIK P®, u npaBuia 0 Ha3HAYeHHH 3KCIEPTH3BI HE
pacHpOCTpaHsUIUCh Ha MOAOOHOTO poja 3aKMOYeHHS O COINePXaHHH HOPM

UHOCTpaHHOI'O NIpapa.

20. ApOuTpaxHblii CyA BIpaB¢ CYHTATh COJAEPXKAHHE HHOCTPAHHOrO
fpaBa YCTAHOBJIEHHbIM, €CJIH NPEACT:BJeHHOE OAHOMH M3 CTOPOH 3aKNI0YEHHE
0 BONPOCaM COAEpPKAHHS HHOCTPAHHOrO NMpaBa COAEPKMT HeOOXOAHMBbIE H
AOCTATOYHbIE CBEACHHS H He ONpPOLEPrHYTO NPH 3TOM JAPYroii cropoHoii
NyTeM NPEACTABJIECHHS CBeIC€HHH, CBHIETEJbCTBYIOINX 00 HHOM COAepPKAHHH
HHOCTPaHHOIO MpaBa.

uun(‘ma}'"l-‘ﬁ ﬁauv (\ﬁ TIAT~g ) ANATTTIN AaYAT - P
THOCTY HEW MAHKE e

patunceg = apfluTpaxuniE cya B
Qepepani B paMKax Jiena O HECOCTOATENBHOCTH (DaHKPOTCTBE) POCCHICKOTo
3aBojia (fanee — 3aBOA) C 3asdBICHHEM O BKIIIOUEHHH ero TpebOBaHHS B peecTp
TpebOBaHUH KpEAUTOPOB 3aBOJIA.

Cyn mnepBolf WHCTaHLUMH IIpHUINET K BBIBOAY O TOM, 4YTO K CIOPHBIM
IIpaBOOTHOILIEHHSM HHOCTPaHHOro 6aHka M 3aBojia IPUMEHSAETCS HHOCTPaHHOE
NpaBo, B CBA3M C YeM OlLEHKAa JeHCTBUTENBHOCTH TpeOOBaHHUH HOJDKHA
OCYIIECTBIIATLCSA HA OCHOBE MHOCTPAHHOTO MpaBa.

WUHocTpanHbE 6aHK B 00OCHOBaHHE CBOMX TpeOOBaHUM IIpeNCTaBUI

3aKJIIIOYCHHEC O COACPXKaHUHA HHOCTPAHHOI'O IIpaBa, IIOAroTOBIICHHOC I/IHOCT‘paHHOﬁ
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1opuHYeckoil pupmor. MHBIX CBeleHMH O comepXaHWHM WHOCTPAHHOTO NpaBa
CTOPOHBI HE HPEICTABUIIH.

Cyn ycraHOBWJI cCOAepXaHME HWHOCTPAHHOIO IIpaBa Ha OCHOBAaHHH
IPENCTaBICHHOIO 3aKIIOYEHHMSs M IIpHIIeNT K BBEIBOAY O JOeHCTBHTEILHOCTH
TpeboBaHU# HHOCTpaHHOTO 6aHKa.

KoHKypcHBIH KpeauTop JOKHHKA 0OpaTHIICS C aNeJUIAIMOHHOM Xano6oii, B
KOTOPO# NpOCHJI OnpelieNieHHe CyAa NEepBOHA MHCTAHIIMM OTMEHHUTh. KOHKYpCHBII
KPEIUTOp CcChINajcs Ha TOT (akT, YTO Cyld HEBepHO YCTAHOBHJ COJEpKaHHe
MHOCTPaHHOTO TMpaBa, HE MHCHONHHIA CBOIO O0A3aHHOCTH OOpaTHTBCA B
Munucrepctso roctunuud Poccuiickoil ®epepamum ¢ Lenbl0  yCTaHOBJEHUS
CoJIep)KaHUs HHOCTPaHHOTO NpaBa.

Cyn anennsnvoHHOM MHCTaHIMM, OTKJIOHSSA MJaHHBIA [JOBOX, YKasal
clenymolee.

Cornacio nyakram 1, 2 cratem 1191 T'K P®, a taxxke ab3amy BTOpoMy
gactd 2 crathd 14 AIIK P®, nmuua, ydacTByromue B Aelie, MOTYT NpPEACTAaBIATh
JOKYMEHTHI, NOITBEPXKAAIOIIME COIEpKaHWE HOPM HHOCTPaHHOIO IIpaBa, Ha
KOTOpbI€ OHH CCBHUIAIOTCA B OOOCHOBaHWE CBOMX TPeOOBaHWH WM BO3paK€HUH, U
HHBIM 00pa3oM COEHCTBOBATh CYAY B YCTAHOBJICHUHU CONEPKaHUA 3THX HOPM.

3akmroueHue, MOATBEPXKIAIOLIEE ColepKaHUe HOPM HHOCTPAaHHOTO IIpaBa,
COOTBEeTCTBYeT mnonoxeHusM craten 1191 TK P®. B gnene coaepxarcs
TIONTREDKNEHUS CTATVCA W KRATUMDUKATIUY WHOCTPAHHEIX IOPHCTCR, ICTCBHBINMX
3aK/IIOUYEHHE O COMAEPXKAHMHM HHOCTPAaHHOIO IpaBa OT HMEHH HHOCTpaHHOMH
IOpUIUYECKOH (PUPMEI.

ConepxaHue HOpM IIpaBa, yYKa3aHHOE B 3aKIIOYEHMH, HE OIPOBEPTHYTO
KOHKYPCHBIM KPEIUTOPOM, HE IPEJCTAaBIEHO KakKoro-JIMO0 MHOro 3aKiIIOYeHHs,
HNOATBEPXKAAIOUEro ONTHOOYHOCTD BHIBOJIOB O MOJIEXKAINEM NPUMEHEHUIO TIpaBe.

IIpp 3ToM y cyma He OBLIO KakuX-THOO OCHOBAaHUU YCOMHUTHECS B
IPaBHIIBHOCTH MPEACTABICHHOW HHGOPMAIIMU O COlePkAHUU HOPM HHOCTPAHHOTO

npasa.
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TaxuM o6pa3oM, Ha3BaHHOE 3aKIIO4YEHHE IPABOMEPHO IIPH3HAHO CYAOM
NepBOM HMHCTAHIMH JOCTATOYHBIM, [O3BOJSIOIIMM JOCTOBEPHO YCTaHOBHTH
cojiepkaHKe HOPM WHOCTPAHHOTO NPABa, MOAJEXKAIINX NMPHMEHEHHUIO K CIOPHBIM
NpPAaBOOTHOIIEHHUAM. B CBfA3M ¢ 4eM y CyAa OTCyTCTBOBala HE0O6XOAMMOCTH
obpamienuss B MuHHCTepcTBO IocTHiMH Poccuiickoit Penepallud ¥ HHBIE
pPOCCHiiCKHE ¥ MHOCTpPaHHblE KOMIIETEETHBIE OpPIraHbl UM OpPraHM3alliH, a TaKxKe
TIPUBJIEKATH S3KCHEPTOB C IENBIO YCTAHOBIIEHHS COJEPKaHU HHOCTPAHHOIO IIpaBa.

Onpenenenne cyaa T[epBOM HHCTAaHIIMM OBIJIO  OCTaBIEHO CYIOM

KacCallHOHHOM WHCTaHINHU 6e3 H3IMEHEeHus.

21. Ilpnm HMemHXcH B Jejie NPOTHBOPEYHBLIX CBEACHHAX O
COAepPKaHHH HHOCTPAHHOIO MpaBa apPOHTpaxHBIA Cy]l BOpaBe o0paTHTLCH B
KOMIIETEHTHbIE OpraHbl, Nepe4YHCNcHHble B a03ame mepBOM NYHKTa 2
cratbh 1191 T'K P® u B a63ane nepBom 4actu 2 crarbi 14 AIIK P®, a Taxke
NpHBJIeYb IKCHECPTOB.

HHocTpannsit Oank (manee — 6aHk) obpatuics B apOHTpaxHBIA Cyd B
Poccuiickoit @enmepanuu Kk  poccriickOoMy OOIIECTBY C  OrpaHHYEHHOMH
OTBETCTBEHHOCTBIO (Janiee — O6IIEeCTBO, KaK K IOPYYHTENIO C HCKOM O B3bICKaHHH
3a/10JDKEHHOCTH 10 KPEIAUTHOMY JAOTOBCPY.

ApbuTpaxHBIH CyJ YAOBIETBOPIUI HCKOBBIE TpeGOBaHHUS, PYKOBOACTBYSCH

CTTATINTIOTTITINS
vkl § A s Xaiva.

Cy,l[ YCTAaHOBHJI, YTO B KPCAUTHOM JIOTOBOPE U B JOTOBOpPE MMOPYUHUTEIBCTBA
COIEPKAIUCE COorJIalI€CHUA O BBI60pe B Ka4€CTBE NPUMEHUMOI'O nMpaBa OJHOIO U
TOI'0 XX€ HHOCTPAHHOI'O rocyaapcTaa.

B nenax YCTAHOBJIEHM COACpXaHusa HWHOCTPaHHOI'O ITpaBa 6aHkoM ObLIO
IIpCACTaBJI€HO 3aKIMOYE€HHE O COACPKAHAHM HOPM HHOCTPAaHHOrO IIpaBa,
coA€pxamee TOJIKOBAaHHE H Ppa3bACHEHHE 3aKOHOAATEIILCTBA HMHOCTPAHHOIO
rocyaapcCTaa, Kacaromerocs KpeAUTHBIX JOTrOBOPOB H JOTOBOPOB NOPYYHUTENLCTBA.

B YKa3aHHOM 3aKIIOYCHHH COACKAIUCE CBECACHHA O COACpPXaHHU HOPM

HHOCTPAHHOTO IIpaBa M HX TOJNKOBaHHE, COMJIACHO KOTOPHIM JOTOBOP
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OpYYMTENBCTBA SABISIETCA HOPUIUYECKH [EHCTBUTENbHBIM. B 3TOH CBA3M HCTeEl
nojarajl, 4YTO MNpPH OTCYTCTBUM HCIONHEHHS 00fA3aTeNbCTB 1O KPEAUTHOMY
JIOTOBOPY 3asBlIEHHBIE TPEOOBaHUS IIPABOMEPHBI.

Mexnay Tem obiecTBOM OBLIO NPENCTAaBIEHO AbTEpHATHBHOE 3aKIIIOUYEHHE
0 BOIpPOCaM O COJAEp>KaHWUM HHOCTPAaHHOI'0 NpaBa, KOTOpPOE COJEpXKalo HHOe
TOJIKOBaHME HOPDM IIPMMEHUMOr0 MHOCTPAHHOTO IpaBa H COTJIACHO KOTOPOMY
NOPYYMTENILCTBO CYMTAeTCsd IpekpatuBIUMcS. (OCHOBHIBaACh Ha JaHHOM
3aKJI}OYEHUH, OTBETYMK IOJIarajl, 4TO B YAOBJIETBOPEHHH HCKOBBIX TpeOOBaHMIA
OaHKa OJKHO OBITH OTKA3aHO.

VYyuteiBas, 4T0 HHPOpMaLKs U3 NPEACTaBIEHHBIX CTOPOHAMH B MaTepHaIbl
Iena 3aKOYeHHH O CoAep)XaHMM HOPM HMHOCTPAHHOIO IIpaBa HOCHJIA
IPOTHBOPEYMBBIA XapakTep, CyA CIenajl BLIBOJ O HEBO3MOXHOCTH IIPABHIILHO
YCTaHOBHTH COJEPXAHWE HOPM HHOCTPAaHHOIO MpaBa JHIOb HA OCHOBE 3THUX
3aKJIFOUYCHUHN.

ApOuTtpaxHblit cyn Ha ocHoBaHUHU 4acTH 2 cTaTed 14 AIIK P® u nyHkra 2
cratb 1191 'K P® HazHayun HE3aBUCHMYIO 3KCIEPTH3Yy IO BOIPOCY O
CoJlepXaHWH HOPM IIPUMEHMUMOI'0 HHOCTPAHHOTI'O NpaBa.

IlpuauMas BO BHUMaHHe moyoxeHHs 4actd | crateu 55 AIIK PO,
apOUTpaXXHBIM CyJ MOCYMTAN, YTO SKCHEPTOM B 00JIaCTH HHOCTPAHHOIrO IIpaBa

MOXET OBITh pOCCHHWCKHMH HIM WHOCTPaHHBIM TrpaxlaHuH, oOnajarmui
CTIETMATRHEIMY  NoRuaudomy B o0TacTH  MHOCCTPAHHOT
NOATBEPXKIATLCS €0 HAYYHBIMH MCCIIEIOBAHUSAMH B 001aCTH HHOCTPAHHOIO IIpaBa
WM €ro NPakTHYeCcKOd NesaTeNbHOCThIO B NaHHOW cdepe. Hanuuuwe cnenuanbHbIX
NO3HAHMM 3KCIepTa JOJDKHO OBITh TOATBEPKIEHO COOTBETCTBYIOIIMMHU
J0Ka3aTeNbCTBaMH (AumioMamu o6 oOpa3oBaHWHU ¥ IOBBIINIEHHH KBadu(pUKaiWH,
JIOKyMEHTaMH 00 yuyeHOW CTeleHH, HaydYHbIMH NyONHKAlMSIMH, TOKYMEHTaMH,
NOATBEPKIAIOIIMMY OIBIT IPaKTUYECKOH paboThl B 00aCTH HHOCTPAHHOIO NMpaBa

H Ip.). DKCIepTH3a TaKKe MOXET OBITh IOpy4eHa BeAylieMy oOpa3oBaTebHOMY,

HaygyHOMy HIH ydeOHOMy 3aBenmeHuto Poccuiickoit ®egepauuu, B KOTOPOM
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UMEIOTCS  CTPYKTYPHBIE IIOZIpa3lieNieHHs], 3aHMMaloINMecs HCCIIeIOBaHHAMH
HHOCTPAHHOTO MIPaBa.

VYuTEIBasd H3NOXKEHHOe, apOMTpPaXHBIH CyAd HOpYyYdd IIPOBENEHHE
3KCIEpPTH3bl HMHOCTPAaHHOMY TIpaXAaivHy, KOTOpEIM paboTan B KadyecTBe
npenojaBaTelis B POCCHHCKOM BBICIIEM Y4YeOHOM 3aBEJICHMH M SBIIAJICA
KBATHGHUIMPOBAHHBIM CIIEHAMCTOM [0 HHOCTPAaHHOMY MpaBy, COJEpXaHHE
HOPM KOTOPOT'0 TpeOOBAIOCH YCTaHOBUTb.

3akmrodeHre SKClepTa NOATBEPIHIIO COJAEpXKAHHE HOPM HHOCTPAHHOIO

IipaBa, 3a(bHKCI/Ip0BaHHOC B 3aKJIIOYECHUI, IPCACTABIICHHOM HCTIIOM.

22. HencnoJiHeHHe MJIM HeHaJJie;Kallee HCNOIHEeHHE CYAOM 00SI3aHHOCTH
N0 YCTAHOBJIEHHMI0 COAEPKAHHS HOPM HHOCTPAaHHOr0 NpaBa B HapylleHHe
cratb 14 ATIK P® u cratbn 1191 TK P® sapasercs ocHoBanHeM I
H3MEHEHHS WM OTMeHbI CYAe0HOro aKTa.

Mex oy HHOCTpaHHOH KOMIIaHHEH (3aiMOAAaBIEM) U POCCHHCKHM OOIIECTBOM
(manee — obmecTBo) OBLT 3aKirO4eH ,JOroBop 3aliMa. WHocTpaHHas KOMIaHHA
obparunace B apbutpaxHsiil cyn B Poccuiickoit Genepanuu ¢ HCKOM K 00IeCTBY
B CBS3U C HEWCIIOIHEHHEM UM CBOMX 00s3arenbcTB mo jgoropopy. O6miecTBo B
CBOIO odyepenb oOpaTunock B apOWIpaxHBIM CyI CO BCTPEYHBIM HCKOM O

IIpU3HAHMH CTIOPHOM CHEJIKU HeeHCTBU TEIIbHOM.

e

(¥

Cyn  neppolf  wucTaHIME  TpE pAacCMOTPSHEE  HCKCBLIX  TpeCopanui

PYKOBOJCTBOBAJICSI HOpMaMH MHOCTPAHHOTO IpaBa, KOTOpOe OBUIO ONpeaesieHo B
KayecTBe IMPUMEHMMOro Ha OCHOBaHMHM d4actd 3 cratem 1211 [K PO
(npaBo cTpansl 3aliMoAaBIA).

bpems ycraHOBneHHWs coxepXaHWs HWHOCTPAaHHOTO IpaBa CYAOM ObLIO
BO3JIOXKEHO Ha CTOPOHBI, KOTOpbIE He IIPEACTaBHJIM COOTBETCTBYIOIIEH
NH(pOpMalIHK.

JInsi yCTaHOBIIEHUS COIEPXaHUS WHOCTPAaHHOTO IpaBa CYAOM B IOpSOKeE

cratbd 82 AIIK P® Oputa HasHaueHa 3KCIEPTH3a, HA OCHOBAaHHHM BBIBOJOB
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KOTOPOH B YAOBIETBOPCHUH NEPBOHAYAIBHOIO MCKa OBUIO OTKAa3aHO, BCTPEYHBIN
UCK O NPU3HAHUH CAENKH HeleHCTBUTENBHOM ObIN yIOBIETBOPEH.

Cyn aneqsuyMoHHON MHCTaHIMH OCTABUJ pELIEHHE Cyla NepBOM MHCTaHIHH
B CHJIE.

Cyn xaccallUOHHOM WHCTaHIIWH, CChHUIAsCh Ha HEHaJiexallee HCIOJHEHHE
CyIOM NEpBOH MHCTAaHUMM OOS3aHHOCTH IO YCTAaHOBJCHHIO COJEPXKaHUA
HHOCTPaHHOrO MpaBa, OTMEHWN pelleHHe Cyaa MNepBOM WHCTAaHUUU H
TIOCTAHOBJIEHHE CyJa ameJUISIMOHHOX WHCTaHIMU ¥ HANPaBUN [ENO Ha HOBOE
paccMOTpEHHE.

Cyn KaccalMOHHOW HHCTaHIMM OTMETHJI, YTO CyA II€pBOM HHCTAHIUH
pa3pellnI Cop He CO CCHUIKOH Ha HOPMBI HHOCTPAHHOTO MpaBa, a Ha OCHOBaHUH
3KCIIEPTHOT'O 3aKJIIOYEHUs, IIOMYYEHHOTO 110 pe3ybTaTaM NpOBeIeHHOH cynebHoi
sxcnepTu3sbl. [lpu 3ToM cyZ1oM mepen 3KcnepToM ObLIH MOCTaBJIEHH BONPOCH! HE O
COZIEP)KaHMM HOPM MHOCTPAHHOTO MpaBa, a O INPaBOBOH ONEHKE OTHOIIEHMH
CTOPOH M IpElCTaBIIEHHBIX JOKa3aTENbCTB (B YAaCTHOCTH, O NEHCTBUTENHHOCTH
CIIOPHOIO JOTOBOpA).

Ha3BaHHOe 3akiro4eHHEe 3KCIIepTa NPEACTaBIsIO coOoi He MHGPOpPMALHUIO O
COZIEpP)KaHHU HOPM HHOCTPAaHHOrO INpaBa (B YaCTHOCTH, CCHUIKA Ha HOPMBI paBa,
IPaKTUKYy X OQUIUAIHLHOTO TOJKOBAaHUS W IPUMEHEHHs, BKIIOYas pa3biCHEHHS
CyAeOHBIX MHCTaHIUH, TPAMEPH] pa3spellieHus CXOJHBIX KOH(QIHKTHBIX CUTyaluH,
BRITePXKM W2 m1papoRoM  TOKTPHEEI), 4 aHATM? OTHCOINEeHHHE CTOpCH ¥
Ipe/CTaBIEHHbIX 110 ey AJOKa3aTeNbCTB.

Cyn xaccalluOHHOM HHCTAaHIMH YyKa3al Ha HapylleHHe CYIOM IIepBOH

uacTaHIuK ctaThu 14 ATTIK P® u ctateu 1191 T'K POD.

YCTAHOBJIEHUE CTATYCA MHOCTPAHHBIX JIUI]

23. Ilpm ycTaHOBJICHHH IOPHMIHYECKOr0 CTaTyca, MpomeccyajbLHOMH
NPaBOCNOCOGHOCTH M 1eecnOoCOOHOCTH HHOCTPAHHOrO JIHNA, YYaCTBYIOLIEro B

AeJie, apﬁm‘paxmble CYyAbl IDHMEHAIOT HOPMBI O €ro JIH4YHOM 3aKOHE€.
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WnocTtpanHas koMmaHus oOpaTurach B apOuTpaxHblif cyn B Poccuiickoit
denepanyy ¢ KCKOBBIM 3asiBIIEHHEM K POCCHHCKOMY OOIIECTBY C OrpaHMYEHHOH
OTBETCTBEHHOCTHIO (ajiee — poccuiickoe OOIIECTBO) B CBA3M C HEHAIJIEXallUM
UCIOJTHEHHEM IIOCIeAHMM 00s3aTeTbCTB M3  JOTOBOpa  MEXAyHapOAHOM
KYIUIM-TIPOJIayKH TOBapOB.

ApOUTpaXHBEIH CyI OCTaBHJI HCIKOBOE 3asBlieHHEe 0Oe3 pacCMOTpeHHs Ha
ocHoBaHuM IMyHKTa 7 yacTd 1 ctateu 148 AIIK P®, pyKoBOACTBYSCH ClIEAYIOLINM.

B cuny gactu 2 crateu 254 AIIK P® wmHOCTpaHHBIE JHLIa UMEIOT IPaBO
obpamatecsi B apbutpaxsble cyasl b Poccuiickod ®enepauuu 1o mnpasunam
IOIBEIOMCTBEHHOCTH M NMOACYJHOCTH, YCTaHOBJIEHHBIM JaHHBIM KopexcoM, ains
3aIIATHl CBOMX HApPYIIEHHBIX WM OCIIApUBAEMbIX IIPaB M 3aKOHHBIX HHTEPECOB B
cepe npeanpUHAMATENBCKON U HHOM 9KOHOMHYECKON JeATENbHOCTH.

CornacHo 4acty 3 TO# ke cTaThb¥ 1HOCTpaHHBIE JIMIA, YIaCTBYIOLIHUE B JeJe,
IDOJDKHBI IPEACTABUTH B apOUTpaKHBIH Cya J0Ka3aTeIbCTBa, NOATBEPKAAIOIIHE UX
IOPUANYECKUH CTaTyC ¥ IIPaBO Ha OCYLIECTBJIEHHE NPeANPUHAMATENLCKON B MHOM
3KOHOMHYECKOHU AeSATeNbHOCTH.

ITpu sToMm B cuiry cratei 1202 I'K PO nuyHBIM 3aKOHOM IOPHANUYECKOTO JIHIIA
SIBIIIETCS NPaBO CTpaHbl, TOe YUYPEKIHO IOPHUAMYECKOE NHLO, CIeIOBATENbHO,
IOPUIUYECKUH CTaTyC MHOCTPAHHOH KCMIIAHMM AOJDKEH ONpeAensiThCs IO NpaBy
rocyapCTBa MeCTa ee yIpexACHHS.

Poccuiickoe obmecTrn (oTBeTURK) TPENCTABANIC CYLY HALICKaIAM oGpasom
yIOCTOBEpEHHEIE O(UINANBHBIE JOKYM SHTHI, CBUIETEILCTBYIOIIHE O TOM, YTO Ha
MOMEHT II0fa4¥ HHOCTPAaHHOM KOMIIaHWell MCKOBOro 3asBIIEHHS OHa Obina
HCKIIIOYE€HAa M3 peecTpa KOMIAHUH HHOCTPaHHOIO TIOCydapcTBa B CBS3H C
HEYIIATOMN eXEroAHbIX MOLUIHH.

Kak crnemoBano H3 HOpM TMpPHUMEHHMOro HMHOCTPAHHOrO TIpaBa MeCTa
HUHKOPIOpal¥ KOMIAHUHU, HIOPHIMYECKHE IHIa MOTYT OBITh HCKITIOYEHBI W3
COOTBETCTBYIOLIETO peecTpa KOMIaHWi MHOCTPAHHOTO TOCYJapCTBa B CBA3H C

HCYIIJ'IaTOf;I €XEroJHbIX INOUUINH, ITOCIIE Y€r0 OHU HE BIpaBe NPOAOCKATh BEACHHUEC

IIpeI[HpI/IHI/IMaTeJIbCKOﬁ JACATCIIBHOCTH i HHBIM o6pa30M OCYHICCTBIIATD OIi€panuu
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C aKTHBaMH, I10/1aBaTh NIPETEH3UM H UHHIIMUPOBATh CyieOHbIe pa3OHupaTenbCcTBa OT
CBOETO MMEHU U B CBOEM KayecTBe. [Ipy 3TOM UCKIIIOYEHHBIE B TAKOM TIOpPSAKE M3
peecTpa KOMIIAaHMM He YTPAaYyUBAIOT BO3MOXHOCTH OBITh  BIIOCIENCTBHH
BOCCTAHOBJICHHBIMH B pe€ecTpe IOcle MOorameHus 3aJ0JDKEHHOCTH IO OIUiaTe
€XEroJHbIX PEruCTPAllIOHHBIX IIaTeXeMH.

Taxkum o06pa3oM, cOrIacHO IJHYHOMY 3aKOHY HHOCTPaHHOM KOMITaHHH
nocneaHsis Oblla IHINEHA aKTHBHOW MpolecCyalbHONM NpaBOCYOBHEKTHOCTH. B
CHILy 3THX OOCTOATENbCTB apOUTpaXkHBI CyHx NpUIIEN K BBIBOAY O TOM, 4TO
MHOCTpaHHas KOMIIAHHUS [0 BOCCTaHOBJIEHHS €€ B peecTpe KOMIaHHiA
MHOCTPaHHOTO roCyJapcTBa He MMela paBOMOYMH Ha ydacTHe B PaCCMOTPEHHH

nen B apbutpaxHbIx cynax B Poccuiickoit @enepanini B KauecTBe UCTHA.

24. Tlpu yCTAHOBIEHMH IOPHAHYECKOr0 CTaTyca HHOCTpPaHHOH
OpPraHH3allHH AapOMTpaXKHBbIH Cyl YYHTHLIBaeT, 4YTO [J0Ka3aTelbCTBa,
NOATBEPKAAIONIHE NOCTOAHHOE MECTO HAaXO0XKACHHS OPraHM3alHU IJIf Heei
HAJIOr000/10)KeHHsl, He SIBJAIOTCH [JOCTATOYHBIMH [10Ka3aTe/bCTBAMH IS
YCTAHOBJIEHHA ee JHYHOI0 3aKOHa.

HHocTpanHas xkommaHus obGparuiack B apbutpaxHslii cyn B Poccmiickoit
denepay C UCKOBBIM 3aABIEHHEM K POCCHHCKOMY OOIIECTBY ¢ OrpaHH4e€HHOMN

OTBETCTBEHHOCTBIO O B3BICKAHMH 33JOJDKEHHOCTH 110 JOTOBOPY MEXAYHapOTHOMN
KVIITA-TIDOTIAXY TORANOE,

B moaprTBepxkneHHe CBOEro IOPHMAMYECKOrO CTaTyca M TMpaBa OCYIIECTBIATH
IpepHHUMATENLCKYIO [JEATENbHOCTh WHOCTpPaHHas KOMIAHWsA TpeJCTaBHUIa
CIIpaBKYy, YJOCTOBEPEHHYIO NHPEKTOPOM HAJOrOBOTO YIPaBIEHHS HHOCTPAHHOIO
rocyapcTsa O TOM, 4YTO KOMIIAHMsS HAaXOAHUTCS Ha TEPPUTOPUM HaHHOIO
MHOCTPAHHOTO TrocyZapcTBa. YKa3zaHHas CIpaBKa Oblla BhIaHa HA OCHOBAHHMH
cornamenus «O06 n3bexaHuu IBOHHOIO HATOr00OI0XKEHNS B OTHOILEHUH HAJIOTOB
Ha JOXOAHI U Kanutanm» 1998 ropa, 3akmouenHoro IlpaBurtensctBoM Poccuiickoi

®enepanuu ¢ IIpaButenscrBoM Pecnybmuxu Kunp, ans nenedt monTsepxaeHUs

HaJIOTOBOI'O pE3UACHTCTBA KOMIIAHHUH.
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ApOUTpaXHBIH CyI OCTaBHJI HCKOBOE 3asBJeHHE 0€3 OBMXEHHUS, TaK KaK He
MpU3HAT Ha3BaHHYIO CIPpPaBKy B Ka4eCTBE JOCTAaTOYHOrO JI0Ka3aTebCTBa,
IOATBEPKAAIOIIErO FOPUIUYECKHHA CTATYC HWHOCTPAaHHOM KOMIIaHWH, oOpaTuB
BHMMaHH€ Ha CIeaylomee.

B cuny cratbu 1202 I'K P® guyHEIM 3aKOHOM IOPUAMYECKOTO JHIA SBIAETCA
NpaBo CTpaHbl, TAe YYpexJAeHOo Iopuaudeckoe Juno. Takum obpa3oM, B
MOATBEP)KAEHHE CBOEro CTaTyca MOPHIHMYECKOE JIMIO MAOJDKHO MpENCTaBUTh
HajJexalmuM o6pa3oM yAOCTOBEPEHHb € O¢HIMaNbHEIE JOKYMEHTHI IrocyapcTBa
MecTa MHKOpNOpaliy KOMIIaHHH, CBHAGTENLCTBYIOLIUE O PErHCTPAllUd KOMIIAHHH
U ee CTaTyce Ha MOMEHT IOAa4Yy UCKOBCTO 3asABIICHHS.

JokasarenscTBa, MNOATBEpXKIAOMIME  IMOCTOSIHHOE  MECTOHAXOXICHHE
OpraHW3aly Jjs Ienell HamorooOJioXeHUs, HE SBIAIOTCA JOCTATOYHBIMH
I0Ka3aTeNbCTBAMHU [JIl YCTAHOBIIEHUS €€ JIMYHOTO 3aKOHA M MpolecCyalbHOH
neecriocobHoCTU. Ilpn 5TOM MO 3aKoHO1aTenscTBY Pecnybmuku Kumnp n1oKyMeHTEHI

O perucTpallil KOMIIaHHUH U CIIpaBKa, IOATBEPKAAIOIIasi HAJIOTOBOC PE3UACHTCTBO

KOMIIaHHH, HE ABJIAIOTCSA TOXXKACCTBEHHL MHU.

23. Od¢unuunanbHbie JOKYM €HTHhl, MoATBEPKAAIOLIHE cTaTyc
HHOCTPAHHOI0 IOPHAHYECKOro JIMIA, AOJKHbI HCXOAHTH OT KOMIIETEHTHOIO
opraHa HHOCTPaHHOIO rOCyAapcTBa, COAepXKaTh AKTYaJbHYI0 HHGOpMaLHIO
H2 MOMEHT PacCMOTPEHHH CIOPAa, T0/LUKHbI ObITh HajJdexaluM oOpa3om
JIerajin30BaHbl HJIH AaNOCTHJIMPOBAHLI, 2 TaKKe JO0JIKHbl CONPOBOXKIATHLCH
HaJJIeXKalHM 00pa3oM 3aBepeHHbIM [[ePeBOOM Ha PYCCKHIl A3BIK.

WnocTpanHas xoMnaHus oOpatwiach B apOWTpaxHblii cyn B Poccuiickoit
DenepalMy ¢ MCKOBBIM 3asBIE€HUEM K pOCCHHCKOMY OOIIEecCTBY C OrpaHHYeHHOM
OTBETCTBEHHOCTBIO B CBSI3M C HEOIUIATON INOCJIEAHHM IIOCTaBIEHHOTO €My II0
IOTOBOPY TOBapa.

B noarsepxienne cBOEro IOpUIUYECKOro CTaTyca MHOCTpPaHHAs KOMITaHHS
IIpeACTaBUIa KCEPOKONMH YUPEAUTENbHBIX JOKYMEHTOB, 3aBEPEHHBIE €€ II€YaThlo,
a TakkKe BBIIUCKY M3 TOproBoro pecctpa PecnyOmmku I[lamama nsyxnetHeit
JaBHOCTH, K KOTOPO# OBLI IPHIIOXKEH anoCTHIb, BhilaHHBIH B I1IBeitiiapuu.
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ApOuTpaxHbIH CyA HE IPUHAI MPEJCTaBIECHHBEIE UCTLHOM B IOATBEPKIECHHE
€ro IOpPUAMYECKOro CTaTyca NOKYMEHTBI, OOpaTHB BHHMaHHE Ha TOT (akT, 4TO
obunMaTbHBIE  JOKYMEHTBI,  NOJATBEPXIAIOIME  CTaTyC  MHOCTPAHHOIO
IOpPUAMYECKOrO  JiMIa, JO/KHEI HCXOOUTh OT KOMIETEHTHOro OpraHa
HHOCTPAaHHOTO I'OCYyIapCTBa, COJAEPXKATh aKTyallbHY0 HHGOPMALHIO HA MOMEHT
pacCMOTpeHHs Cropa, NOJIMHHOCTD HMX JOJDKHA OBITh HaJIeXalldM o0pa3soM
YAOCTOBEpEHA MOCPEACTBOM JIETalU3allMy WA MPOCTABJICHHS AlOCTHII, a TaK¥kKe
OHHU JIOJDKHBI COIIPOBOXAATRCS HauIeKalluM 00pa3oM 3aBEpEeHHBIM IIepeBOIOM Ha
PYCCKHH SI3BIK.

TlockonbKy IOKyMEHTBI, NOATBEPXAAIOIIME IOPHAMYECKHH CTaTyCc HCTHA,
OblTM BBIAAHBI Ha TEPPUTOPUM TOCYyAApCTBa — Yy4YacTHHKa KOHBEHIWH,
OTMeHsONEel  TpeGoBaHHE  Jieranu3allii  HWHOCTPaHHBIX  OQHUIHAIBHEIX
JOKYMEHTOB, 3aKitoueHHo! B I'aare B 1961 roay (manee — I'aarckas KOHBEHLIHs
1961 roma), To Ha JaHHBIX AOKyMeHTaX JUis NMOATBEPXKAECHHUS UX MOIIHHHOCTH
JIOJDKEH OBITH IIPOCTaBJEH CIIENMANBHBIA IITAMII — allOCTHIIb.

Mexay TeM NpPHUIOXKEHHBIH K BBIIACKE W3 TOProBOro peectpa Pecnmy6muku
ITanamMa amoctuny Ob1 BhiZaH B IllBelimapun ¥ HeE COOTBETCTBOBAT
YAOCTOBEPAEMOMY HM JOKYMEHTY. ApOUTpaXHBIX Cyx CYel, YTO amOCTHJIb
SIBJIIETCS HEHaIJieXXallluM He B CBS3M C TeM, YTO OBLI BHIAAaH HAa TEPPHTOPHH

HMHOCTPAHHOI'O rocygapcrBa (‘ITO HE€ HCKIIYCHO B cliyda€, €CJIHd rocyaapcrbBo

TPU3HAST B KAUECTRE O , KOMIIETEHTHOrC NIPOCTABIATL &IOCTHIL, CBOH
KOHCYJIbCKHE YIPEXKIECHHS, PACIOJIOKEHHBIE 32 pyOEeXkOM), a B CBSA3M C TEM, YTO OH
OTHOCHJICA K WHOMY OGHIMaIbHOMY IOKYMEHTY, a He K TOMY, KOTOpBIH Obln
NpeACTaBleH B MaTepuaibl Aena. B Takoif cuTyauuu Cyx mIpUIIeN K BEIBOAY O TOM,
4TO TIOAJMHHOCTh BHINMCKM M3 TOproBoro peectpa IlaHaMbl He Oblna
NOATBEPKACHA B YCTAaHOBICHHOM IOpSIKE, a NpEICTaBIEeHHbIE NOKYMEHTHI He
ObLTH HagexaluM obpazoM 0hOpMITEHEL.

Taioxke cya OTMETHI, 4YTO CTeNeHb aKTYalbHOCTH IIPeCTaBIEHHON

HHGOpManuy HYXHO OIIEHUBAThb C Y4E€TOM BCeHl COBOKYNHOCTH OOCTOSTENBLCTB

Jcia. Cyll IIpAHUMAET BO BHHMAHHE, B YaCTHOCTH, BpPEMiI, HGO6XOI1HMOG AJis
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OCYLIECTBJIEHHS] KOHCYJBbCKOM JIeraru3aldd MIH IIPOCTABIEHHUs alOCTHII,
JOCTaBKH JTOKYMEHTOB C TEPPHTOPUH HHOCTPAHHOIO rOCyapcTBa Ha TEPPHUTOPHIO
Poccuiickoit @enepanuu, nepeBoia JOKYMEHTOB ¥ €r0 yAOCTOBEPEHUS.

VYka3zaHHasd BBHIMMCKAa W3 TOProBOro peecTpa IABYXJIETHEH NaBHOCTH He
oTBeuyayia TpeOOBaHMWAM aKTYanbHOCTH cojepxalieiics B Hell uHpopMamuu o
IOPHAMYECKOM JIMIle HA MOMEHT PacCCMOTPEHHs CIOpa JaXe C y4€TOM Ha3BaHHBIX
00CTOSITENBCTB.

Kpowme toro, cyn obpaTui BHUMaHii€ Ha TO, YTO IPEJCTaBICHHBIE JOKYMEHTE
He ObUTM cHaOXXeHBl HaJyIe)xalmuM oOpa3oM 3aBepeHHBIM NEPEBOAOM Ha PYCCKHi
s3pIK. Mexny Tem B cmry 4actd 1 crateu 12 AIIK P® cymonpon3BoacTeo B
apOuTpaxxHoM cyle Belercs Ha pycckoM si3pike. Yactes 2 cratem 255 AIIK PO
YCTaHaBIUBAET, YTO JOKYMEHTHI, COCTaBJIC€HHBEIE Ha MHOCTPAHHOM f3bIKe, NpPH
NpeACTaBlIeHUN B apOutpaxHbii cyn B Poccmiickoit ®Penepauvm m0JKHEI
COIIPOBOXKAATECSA MX HAJIEKAIUM 00pa3oM 3aBEpeHHBIM MEepPEBOJIOM HA PYCCKHi
A3BIK.

ApOuTpaxxHbI# Cyl OCTaBHI HCKOBOE 3asBiieHHe 6e3 IBMXEHHS, IIPENOCTABUB

HCO6XOHI/IMOC BpEMs U1 UCIIPABJICHUA HCOOCTATKOB.

26. IlpocraBienHe JerajH3alOHHOH HAANMCH HJIH AaNoOCTWIS Ha
YAOCTOBEPHTELHOH HAANHCH HOTAapHYyCca, KOTOPOH 3aCBHAETEJIbLCTBOBAHA
NONTHHHOCTE NOANUCH W NEeYaTH TOINKHCOCTHOIC THNR H2 NCXTBCPKIRICINEM
CTaTyC HHOCTPAHHOIO JIHHA OQHIMAJIBHOM [AOKYMEHTE, COOTBETCTBYET
TpebGoBanuam cratbu 255 AIIK PO.

Mexny uHOCTpaHHBIM 6aHKOM [GaHKOM) M POCCHHCKNM IOPHIMYECKHM
JHLIOM (3aeMINUKOM) OBLI 3aKIIIOUEH KPCAUTHBIA IOrOBOP, IO YCIOBUAM KOTOPOTO
06aHK MNpenoCTaBHJI 3aeMHIMKy KpeauT. OO0s3aTenbCTBO IO BhAAYe KpeauTa
3aeMIIUKY 6aHKOM UCIIOJIHEHO.

HeprimonHenye o0053aTENbCTB MO OINIATE€ 3aJ0JDKEHHOCTH DPOCCHHMCKHUM
IOPHUAMYECKUM JIMIOM IOCIYXHIJIO OCHOBaHMeM Juid ofpamieHus OaHka B

apbuTpaxHsbiii cyn B Poccuiickoit denepanuu ¢ HCKOM K 32EMILKKY.
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B apbutpaxusii cyn GankoM Oblna nmpeiacraBiieHa B IOATBEPXIEHHE €ro
IOPUIMYECKOro CTaTyca HOTAapHallbHO YAOCTOBEpEHHAas BBINMCKA W3 peecTpa
IOpuANYecKuX Juil. [I0oCKOJIBKY U TOCYyIapcTBO MeCTa MPOMCXOXKIEHUS JOKYMEHTA,
U Poccmiickas ®enepaums cBs3anbl laarckoil koHBeHumed 1961 roma, Ha
IIPEICTaBI€HHOM BBIMUCKE M3 peecTpa HIOPHAHYECKHX JIAL KOMIIETEHTHHIM
OpraHOM HHOCTpPaHHOro rocyaapcTBa (MHHHCTEPCTBOM HHOCTPAHHBIX Jel) ObLl
IPOCTaBJIEH allOCTHIIb.

ApOuTpaxkHBIN Cy[ NPU OLEHKE 3TOr0 NOKyMEHTa oOpaTun BHUMAaHUE HA TOT
¢paxkT, 4YTO NpPU YIOCTOBEPEHHUH BHIIUCKHA H3 peecTpa HIOPUAHYECKUX JIHII
MHOCTpaHHBIH HOTapuyC 3aCBUAETENHCTBOBAN NMOAJNWHHOCTH NOANMCH U TNEYaTH
JOJDKHOCTHOTO JIMIQ, COCTaBUBINEr0 W BBIAABIIETO BHIMUCKY. Takoe MmoJHOMOYHE
B CHJIy HOPM MHOCTPAaHHOI'O IpaBa BXOAMJIO B KOMIIETEHIIMIO HOTapuyca. B Taxoit
CHUTyallMM amOCTHJIb, IPOCTaBIEHHBIH MHHHUCTEPCTBOM HWHOCTPAHHBIX €I
JAHHOTO TOCyIapcTBa Ha HOTapHallbHO YIOCTOBEPEHHOH BEINHCKE H3 peecTpa
IOPUANYECKHUX JIMI, MOATBEPKIAET HE TONBKO IOJJMHHOCTL YIOCTOBEPHTENBHOM
HaJNKCH HOTapHyca, HO ¥ MOMJIMHHOCTh NMOANHCH M I€4aTH JODKHOCTHOIO JIMIIA,
COCTaBHBUIETO M BHIAABIIETO BHINMCKY H3 peecTpa IOPHANYECKUX JIULL.

C y4eToM H3N0XeHHOro apOMTpaKHBIH CyI IIOCYUTAJI, UTO NPENCTaBNEHHEIH
UHOCTPAaHHBIH OQHUMANbHBIH JOKYMEHT MOXET CIYXHUThb HaJiexallum
I0Ka3aTeIbCTBOM JJIS HOATBEPXKICHUA IOPUAMYECKOIO CTaTyca HHOCTPAHHOTO
Canxa.

B npyrom nene apOUTpaXHBIH Cy OCTaBHJI HCKOBOE 3asiBlIEHNe HHOCTPaHHOM
KoMmanud  6e3  IBWKEHHWS  BBHAY  HEMPEACTABICHHA  JOKa3aTelbCTB,
IOATBEPXKAAIOIIUX €€ FOPUINIECKUH cTaTyc.

W3 npencraBieHHBIX HHOCTPAHHON KOMIIaHMEHW JOKYMEHTOB CII€OBAJIO, YTO
oHa OBIa cO34aHa TIO 3aKOHOJAATENLCTBY HHOCTPAHHOrO TrOCyIapCcTBa —
o dIopHON TEPPUTOPHH.

HHocTpanHoOe rocynapcTBo (MeCTO WHKOPIIOpAlMi KOMITaHWH) HE SABILIIOCH
ydyacTHuKOM ['aarckodi koHBeHumumu 1961 roga. JIBycTOpoHHME [AOrOBOpHI MO

BONpoCy OQopMieHHs O(UIHUANBHBIX HOKYMEHTOB C ATHM TOCYJapCTBOM Y
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Poccuiickoii denepanum oTcyTcTBOBaNM. B Takoi cuTyanuu B crily TpeOGoBaHH
crated 255 AIIK P® cyn npuinen X BBIBOAY O TOM, 4YTO O(pHIMaIbHBIE
IJOKYMEHTHI, NOATBEpPKAAIOLME IOPUIHYECKUH CTaTyC MHOCTPaHHOH KOMIIaHMH,
JIOJIXKHBI OBITh JIETAIM30BaHbl B IIOPSAKE KOHCYJIBCKOH JIeralnu3alyy.

HUHocTpaHHas KOMIaHMA B IONTBEPKIACHHE €€ IOPHAMYECKOro Ccraryca
NpeIcTaBUIa KOMHUIO BEIMMUCKU U3 peectpa opuavdeckux nuu. Kak cnenosano u3
JAHHOM KOMWH, MNOIJIMHHOCTh IOANY¥CA W Te4YaTH MOOIDKHOCTHOIO JHIla Ha
opurgHane JAOKyMeHTa He OBIIM YIOOCTOBEPEHH! B IIOpAAKE KOHCYJIBbCKOHR
neranu3andd. Ilpu 3TOM mpencTaBieHHas komus Obula  HOTapHAJbHO
YIOCTOBEpPEHAa HOTApUYCOM TpEeThero rocylaapcTsa (He rocygapcrBa MecTa
IPOUCXOXKIEHHS] JOKYMEHTa), SBIIAIONIerocs y4acTHHKOM I'aarckoit KOHBeHIHH
1961 roma, B CBSI3M C 4YeM Ha YIOOCTOBEPHTENLHOM HANMHUCH HOTapuyca OblLi
IPOCTaBIEH aOCTHIIb.

ApOuTpaxHBIi Cyd He TIIpPUHSAN Ha3BaHHBIH JOKYMEHT B KadecTBe
J0Ka3aTeabCTBa IOPHAMYECKOrO CTaTyca HHOCTPAHHOTO OaHKa.

Kak cnenoBano M3 copepxaHHs yIOCTOBEPHUTENbHOH HAANUCH, HOTADHYC B
JaHHOM ClIy4ae 3aBepHJI JIHMIIL TOXIESTBO KOIHMH U OpUIMHANa OPHIIHAILHOTO
JOKyMEHTa, HO HE IpOBEpsA] NMOAJIUHHOCTH IMOANMCH H I€YaTH IOJDKHOCTHOIO

Jinga Ha OpUTHHAJIC BBIIIUCKH.

ApOuTpaXHBIE CyA YyKa3aj, 4TO B pacCMaTPUBaeMOM CIIyyae aroCTHIIb,
npocTaRNeHHE 2 HOTSPHANLHNC  FLCCTCBCPCHHOH  KOUMH — BBIHCKH,
HOATBEPKAAET JIMIIL NOMINHHOCT IIOANKCH B IleYaTH HHOCTPaHHOTO HOTapuyca,
HO HE JIMIA, BBIJABIIEr0 M MOANHCABINETO BBHIMCKY W3 peecTpa IOPHIHUYECKUX
M1,

Cyn mpuIen X BEIBOAY O TOM, YTO BBHINMCKA M3 PEeCTpa IOPHIHYECKHX JIHI
He OplIa HaIIexamuM oO6pa3oM JierajaM30BaHa, CIIEAOBATENLHO, €€ KONHH He
MOTyT CIyXHTb [NOKa3aTelbCTBAaMM, IIDIATBEPXJAIOIMMHU IOPHIMYECKM CTATyC
Oanka.

IIpu sToM cyn obpaTun BHEMaHHe HA TO, YTO OaHK HE JMIIEH BO3MOXHOCTH

IIpeaACTaBUTL B MAaT€pHalibl Je€jia IIPOCIBIC WA HOTApHAJIBHO 3aBE€PCHHEBIC KOIIHH
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HaJJexamuM o0pa3oM JIErajIA30BaHHOM BBIHCKH K3 peecTpa IO IpaBHIaM,

ycraHoBileHHeIM AIIK  P® s npeacTaBineHHss KONMHUH — TOKYMEHTOB

(cratesa 75 Kognekca).

27. JloBepeHHOCTb OT HMEHH HMHOCTPAHHOrO /IHUA, BBIJAHHAas Ha
TEePPHUTOPHH HHOCTPAHHOIO TOCYJapcTBa, He SBJASETCH OQPHUHAILHBIM
AOKYMEHTOM H 0o o0memy npaBuay He TpeOyer o006s3aTejbHOroO
YIOCTOBEpEHHSI B BHIEe KOHCYJIbCKOH Jerajn3alMH HJH TNPOCTABJICHHHA
anocTuJid.

HNHocTpanHas koMnaHus oOpaTunachk B apbutpaxueld cyn B Poccuiickoit
denepanun ¢ xanoboil Ha AEHCTBHS KOHKYPCHOTO YNPAaBIAIOMIETO POCCHUHCKUM
OTKPBITHIM aKIIMOHEPHBIM OOIIECTBOM, OTKa3aBLIETO BO BKIIIOYEHHH TpeboBaHUM
Ha3BaHHOI KOMIIaHWU B peecTp TpeOOBaHU KPEAUTOPOB JOJDKHUKA.

Cyn nepBoii HHCTaHIIUM OCTaBHUII Xanoby Oe3 ABMKEHHS, COCIABIIKUCH Ha TO,
4YTO B HapylleHue MyHkTa 5 yactd 1 crateu 126 AIIK P® x xanobe He Obumu
NIPHJIOXKEHBI IOBEPEHHOCTh MJIM WHBIE JOKYMEHTBI, IIOATBEpXKAAIOLIUE
TIOTHOMOYHS NPEACTABUTENS MWHOCTPAHHOW KOMIAHMHM Ha TOJady 3TOH XajloOHl.
Cyn He NpHHAN B KadecTBe HajiexamuMm ob6pa3oM O(QOpPMIIEHHOTO IOKyMEHTa
NPUJIOKEHHYI0 K JKajobe [OBEpEHHOCTh Ha MMA IOANMCABIIErO Xanoby
NpPENCTABUATENS] HHOCTPAaHHOHM KOMITAaHMM B CBfI3M C TeM, YTO Ha JaHHOH
epeHuoCcTy OoTCyTeTBOBAN anccThnL. Cyx [OCHHTaN, 910 Takasd AOBEPEHHUCTD
He COOTBETCTBYeT TpeOOBaHHSM, IIPENYCMOTpPeHHBIM I'aarckoifi KOHBEHIHeH
1961 rona.

Cyn xaccallHOHHOM MHCTaHIIMM HE COIJIACHJICS ¢ BBIBOJAaMHU CyJa IepBOH
WHCTAaHIUM K OTMEHWJI IPUHATHIH UM CyJAeOHBIN aKT B CBSI3U CO CIEIYIOLIUM.

I'aarckas koHBeHnus 1961 roma pacnpocTpaHseTcs Ha OQHIUaNbHbBIE
JOKYMEHTEI, YKa3aHHbIE B CTaTbe 1, a HMEHHO: Ha JOKYMEHTBI, UCXOMSIIUE OT
opraHa Wi JOIDKHOCTHOrO JIMIA, NMOJYUHSIONIErOCs IOPUCAUKLMHM TOCyIapCTBa,
BKJIIOYAass JOKYMEHTHl, HCXOHsIIMe OT MpOKypaTyphl, CeKpeTaps CyJa WIH

CYILGGHOFO HCIIOJIHUTEISI, Ha AAMHHHCTPATHBHBIE MOOKYMEHTEBI, HOTapHAJILHBIC
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aKThl, @ TaKKe Ha ohUIIMANBLHBIE MOMECTKY, TaKHe, KAK OTMETKH O PErHCTpaluy,
BU3Bl, [IOATBEpXKAAIOWIME ONpeleNedHy0 JaTy, 3aBepeHHs TONIMMCH Ha
JIOKYMEHTe, He 3aCBHJIETEIbCTBOBAHHOM Y HOTapHyca.

JIOBEpEHHOCTh, Ha OCHOBE KOTOPOIi IpeacTaBUTENeEM OBIIO TOJAHO 3asBICHUE
B apbutpaxHsii cyn B Poccuiickoit @enepaunu, 66112 BRIoaHa HCIOJIHUTENLHBIM
IHPEKTOPOM MHOCTpaHHOM kxommanud. [lomHoMoumMs nupexTopa NOITBEPXKAEHBI
Ha[IexamuM obpa3oM OQOpPMIIEHHEIMH JOKyMEHTaMH (pelieHHeM COBETa
JUPEKTOPOB KOMIAHUH M aNmOCTHIMPOBAHHON BBINMCKOHM H3 TOProBOIO peECTpa
IOPHINYECKUX JIMI), B CHJIY KOTOPBIX JIMIO, BBIAABIIEE NOBEPEHHOCTb, HMEIO
NpaBO JEHCTBOBATh OT UMEHH 3TOU KOMIMIaHUH.

Tlockonmbky [OBEpEeHHOCTh BBIJ[@Ha OT HMEHU YacTHOM KOMIIaHUH
WCIIONIHUTENBHEIM JUPEKTOPOM, NOAMHUCh TOcleaHero coriacHo ['aarckoi
KoHBeHIMH 1961 roma He pomxHa ORTH anoctuiMpoBaHa. IlpocraBneHue
anoOCTIIISE HEOOXOAMMO TONBKO HA HOTApUANBHOM aKTe, YIOCTOBEPSIOLIEM
JIOBEPEHHOCTD, B CIIy4Yae €CJIM TaKOBOM 11alu4eCTBYET.

UsnoxeHHoe He MpemsiTCTBYeT CyAy B Cllydae COMHEHHH B OTHOIIEHHH
IONTMHHOCTH IOAIIMCH, CTaTyca JIMIA, MMOANMUCABLIETO JOBEPEHHOCTD, 3alPOCUTH
IONOJMHUTEIbHBIE  JOKa3aTeNbCTBA, [IOATBEPKJAAIOIINE T[IOJHOMOYHS JIUIIA,
ydactByrouiero B jene. K unmcny Takix Hoka3aTenbCTB MOXeET OBITh OTHECEHA
BEIJJaHHAss HMHOCTPAHHBIM JIMLIOM CBOEMY THPEICTABUTENIO HOTApHAILHO
VOOCTOBEDEHHAS  NMOREPEHHOCTL ¢ UPOCTARTSHHILIM  aNOCTINICM  Hid

JIETAJIN3alIMOHHOH HAAIMHUCHIO KOHCYJIA.

28. IIpu ycTaHOBJIEHMH IOPHIHYECKOr0 CTAaTyca HHOCTPAaHHOIO JIMIA
apOHTpa’kHbIH CYA YYHTBIBAeT, Yr0 MOIYT CYWeCTBOBAaTh pa3jiHYHbIE
cnoco0bl HANMHCAHHA HANMEHOBAHHSA OJHOIO M TOrO K¢ HHOCTPAHHOIO JIMIA:
Ha TOCYAapCTBEHHOM #i3biKe CIPaHbl JIHYHOr0 3aKOHA JIHIA, B
TPaHCJIHTEpalHy, B lepeBoje.

SInonckas kxoMnanus oOpathiach B apbuTpaxHbii cyn B Poccuiickoit

Qenepau¥¥ ¢ HCKOM K  poccuiickoMy o6ImmecTtBy ¢  OrpaHHYeHHOM
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OTBETCTBEHHOCTBIO (1ajiee — pocCcHiickoe 00IIecTBO) O B3BICKAHHH 33JI0KEHHOCTH
10 JOrOBODY 3aifMa.

PemenueM cyna nepBoi HHCTAHLIUY B YAOBJIETBOPEHHH HCKOBBIX TpeOOBaHU#H
OTKa3aHO B CBS3M C TE€M, YTO IIPEJCTaBIICHHbIE IIJIATE)XHBEIE HOKYMEHTHI He
[IO3BOJISIIOT OAHO3HAYHO YCTaHOBUTH, YTO OAHKOBCKHE OIEpalliH, CBSI3aHHBIE C
[IEPEYNCIIEHHEM IEHEXHBIX CPEACTB, IIPOM3BEAEHBI BO HCHOJIHEHHE AOTOBOpa
3aiiMa, 3aKIIOYEHHOrO MEXIY SMOHCKOM KOMIIaHue# (MCTHOM) M POCCUHCKUM
001mecTBOM (OTBETYHKOM).

Cyx nepBolt WHCTaHIIMK NpUINEN K BHIBOAY O TOM, YTO HaMMEHOBaHKE UCTIA,
obHIMANTEHO yKa3aHHOe B BHITUCKE H3 peecTpa Ha SIOHCKOM A3BIKE, He
COOTBETCTBYET HaWMEHOBAaHHI0 HHOCTPAaHHOIO JIMLA HAa aHIJIMACKOM S3BIKE,
yKa3aHHOMY Kak B OaHKOBCKMX JIOKYMEHTaX, HpPEACTaBIE€HHBIX MCTIOM B
OOOCHOBaHHE WKCKa, TaKk M B MAacHopTe BHEITHESKOHOMMYECKON CHENKH B
MOATBEPXKIEHUE COBEPIIIEHNS CIIOPHOH BAIOTHON ONEpaIui.

Cyn anennsuuOHHOW MHCTaHIMH PELIECHHE CyAa NepBOM WHCTaHIIUH OTMEHMI
B BUy CIEAYIOLLETO.

TpeGoBaHUS K HANMEHOBAHUIO IOPUANYECKOr0 JIUIA COTJIACHO IMyHKTaM 1 H 2
cratb 1202 T'K P® ompepensroTcss JTUYHBIM 3aKOHOM IOPHIMYECKOro JHIa U
YCTaHaBJIMBAIOTCA IIPaBOM, [i€ YUPEXIECHO IOPUANMYECKOE JTHIIO.

HanMmeHOBaHMe SIIOHCKOM KOMIIAHHM B IPEACTABIEHHBIX €10 YCTaBe H
BBIIIUCKE U3 DEECTDA ODUTMULCKUX THIY 22KPEILTSIC Ha NCHCKOM A3biKe.

B xommepueckom o0060poTe mnpH 3aKIIOYEHMH KOHTPAKTOB, BEICHUH
[I€pEroBOPOB KOMIIaHWsl KCHOJNIb30Bala NepeBo GUPMEHHOro HaWMEHOBaHHWS Ha
aHIIIANCKHH a3bIK. Mcnonb3oBaHue SIMOHCKOM KOMIAHUEH aHTIIMHCKOTO Ha3BaHHUA
oOycnaBnuBaioCk B TOM 4ucile ¥  TpeOOBaHHAMH  OCYIIECTBICHHUS
MeXAYHapOIAHBIX OaHKOBCKUX ONEpanui.

B 3akmo4YeHHOM CTOpOHaMHM JIOrOBOpE 3aiiMa ajapec 3aiiMoiaBlia COBMaall C
agpecoM, CoJepxKaluMcs B BEIIIUCKE H3 PEECTPa PETUCTPALMU IOPUANYECKHUX JIHIT

SITIOHCKOUW KOMIIaHUU.
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CrnenoBaTelibHO, BBIBOJ Cy/ia IEPBOH WHCTAaHIIMK O TOM, YTO NPEACTaBIeHHAas
HCTIIOM BHITMCKA W3 peecTpa PEerucTpauuy OPUAUYECKUX Il SmoHuM He
NOATBEPKAAET PpETUCTPAlMIO KOMMAiUM C AHTJMHCKUM HaWMEHOBAaHHWEM B
Snonnu, HEe COOTBETCTBYET MaTepranaM Iena.

Cyn anennsiHOHHOM WHCTAHUHH CHeNial BBIBOJA 00 MIAEHTUYHOCTH HCTLA M
KOMIIAaHHH, YKa3aHHOH B JOroBope 3aiiMa, a TakXe OTMETH], 4YTO Haln4Me
pPa3NIM4HBIX CHOCOOOB HAamHMCaHWsl HAMMEHOBaHMs IOPMAMYECKOro JHIIA,
3apEerHCTPUPOBAHHOTO B TOCYNApCTBE, T'OCYJAapCTBEHHBIH S3BIK KOTOpPOTO HE
HCIONB3yeT B KadecTBe OQHUIMANbHOro andaBHTa JIaTHHULY, HE JOJDKHO
IPEensSTCTBOBATh IOPHANYECKOMY JIMIY OCYIIECTBIATh 3(QQeKTUBHYIO CyneOHYIO
3a0IATY €ro MpaB M 3aKOHHBEIX MHTEPECOB B ClIydae HUX HapylleHUs

HEMIpaBOMEPHEIMHA JEeHCTBUIMH KOHTpalI€HTOB.

OCOBEHHOCTHW NPUMEHEHWA APBUTPAXHLIMU CY JAMU
OBECIIEYUTEJIBHBIX MEP 110 JEJIAM C YHACTUEM
NHOCTPAHHDBIX JIAL]

29. OGecneunTenbHbIe MEPLI MO CHOPY, OTHOCAIIEMYCH K KOMIETEHIHH
HHOCTPAHHOI0 MEXKAYHApPOAHOIr0o KCMMep4YecKoro apéurpaska, MOryT ObITh
NPUHATH apOMTPaXHBIM CYAOM 0O MeCTy HAXO0XKAEHHS HJIH MeCTy
WHTESThCTRA TOKHNKR, THOC ¢ MEC Ty HAXOKICHAR HMYLUECTBA JUIMKHUKA.

HWHocTtpanHas xommanus obOpaTunack B apburpaxHselii cym B Poccmiickoit
DenepauuH ¢ 3asBICHHEM O NMPHUHATHH 00eCII€YHTENbHBIX Mep B BUAE HAIOKEHUSA
apecTa Ha MMYIIECTBO POCCHICKOro rpaxxigaHHHa B NOpAAKe obecliedeHHS HCKa,
pacCMaTpHBAEMOro IO  CyLWIeCTBY B  HHOCTPAaHHOM  MEXIYHAapOJHOM
KOMMEPYECKOM apOHTpake 1O 3afBIECHUIO JaHHOW MHOCTPaHHONH KOMIAHWH K
pOCCHMCKOMY TpaXJaHWHY B CBS3M C HEHAAJNEXKAIUM WCIIONHEHHEM UM
IOTOBOPHBIX 00A3aTENLCTB.

ApOuTpaxHBI# CyH NpPOU3BOACTEO MO [Ny NpeKpaTHi, Npu3Has cebs

HEKOMICTCHTHBIM pPacCMaTpPHBATh €O IIO 3asBIICHHUIO 00 obecrnedyeHuu HACKa,
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paccMaTpUBaEeMOro N0 CyINECTBY MEXAYHapOAHBIM KOMMeEpYeCKHM apOuTpaxeM
3a pybexoM, nockonbKy cTaths 90 AITIK PO npsMo He yka3biBaeT Ha MpaBOMOYHE
apbutpaxsHoro cyna B Poccuiickoit ®enepanuu npuHAMaTh obecleyuTe/IbHEBIE
MEPBHI B NOJNEPKKY HHOCTPAaHHBIX MEXAYHAapPOAHBIX KOMMEpYeCKHX apOuTpaxkei.

Cyn xaccalldOHHOW MHCTaHIIHM HE COTJIACHJICS C TAKMM IIOJXOJOM B CBS3H CO
CIIEAYIOLIUM.

Bomnpockl mpuMmeHeHHs O0OEeCHEUHUTENBHBIX Mep apOUTpaXHBIMU CylaMH B
Poccuiickoit ®enepanuu perymupyrorcs riaaBord § AIIK P®. B coorBercTBHH C
gacTeio 3 crathd 90 AITK P® apObutpaxsbli cyn npuHMMaeT oOecneduTeNbHbie
MEpPHl 110 3asABJICHHIO CTOPOHBI TpPETEHCKOro pa3bupaTenbcTBa IO MECTY
HaXOXJCHUSA  TpETeHCKOro cyna, mMb0 IO MECTy HaXOXIEHUA HIH MECTY
XHTENbCTBA JOJDKHUKA, IN00 110 MECTy HaX0XAECHUS HMYIIECTBA JOJDKHHUKA.

Hcxons n3 cucremuoro TonkoBanus HopMm AIIK P® cya caenan BBIBOI O TOM,
yro mnonoxeHus dyactu 3 ctateku 90 Kogekca pacmpocTpaHsioTcs Kak Ha
poccHiickie MeXIyHapoAHble KOMMepYecKre apOUTpaXky, TaK 1 Ha HHOCTPaHHBIE.

CornacHo pa3bpsACHEHHMAM, COACPXKALIMMCS B NyHKTe 34 NOCTaHOBJIECHHUSA
IInenyma Bricmero Apoutpaxuoro Cyna Poccuiickoit ®enepanuu ot 12.10.2006
Ne 55 «O npumeHnenum apOMTPaXHBIMH CyZJaMH OOECI€YHTENBHBEIX Mep»,
apOUTpaxXHBIH CyA NpUHUMAaeT obecrieunTeNbHElE MEPHI MO 3asBIIEHHIO CTOPOHBI
TpeTelckoro paszbupaTtenscTBa 10 OOMMM IpaBHlIaM, HPeLyCMOTPEHHBIM

Hopmamu AIIK P®. ¢ yuwerom ocofenuocte

14
3
o
»g
4]
el
iy
)
"
O
e
-

dopMui
pa3bupareNbCTBa CIIOPOB, OCHOBAaHHOM Ha COIJIAIEHWH CTOPOH (TpeTeickoM
(apbuTpaxkxHoM) cornamenuu). [Ipy  pacCMOTPEHHH TakHX  XONATalCTB
apOUTpaXHBI Cyn NpoBepseT NeHCTBUTENHLHOCTh ApOMTPAXKHOIrO COIJIAIICHHUS
(TpeTeiicKoro coryiameHus).

Taxkum oOpazoM, Cy[ KacCallMOHHOM HWHCTAHIIWHM TIPUINE] K BHEIBOAY O TOM,
YTO 3asBlIEHUE WHOCTPAHHOM KOMIIAHMHM O NPHHATHU OOECIEUUTENHHEIX Mep B
obecrieueHre WUCKa, BBITEKAIOIIETO M3 MPEONPHHUMATENRCKONM M HHOM
SKOHOMHYECKOMH JIeATENILHOCTH U PaCCMATPUBAEMOTO 110 CYIECTBY B HHOCTPaHHOM

KOMMep4YecKoM apOUTpaxe, MOXeT OBITh pacCMOTPEHO apOUTPaKHBIM CYIOM JIHO0
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0 MECTy HaXOXIEHUs WM MECTy >UTENbCTBAa JOJDKHHKA, JUOO MO MecTy
HaXO0XJIEHHS UMYIIECTBA JIOJKHHUKA.

ApOUTpaXHEBIN CyI B TaKOH CHTyalluM NMpPHHUMaeT obecneduTeNbHbIe MEpEHI,
pykoBoACTBYACH TonoxeHusMu riaBel 8 AIIK P®, u nmpu 3TOM mNpoBepser
apbutpabeneH M crop, AeACTBUTENBHC ITH apOUTpaKHOE COrNalleHUe, a TaKkxke
YVYUTHIBAET TIPU OLIEHKE OCHOBAaHWHA IPHHATHSA OOECIEeYMTENBHBIX Mep, ObLIH JIHN
TIPUHATE 00eCreunuTeNbHbIe Mephl HHOCTPAHHBIM KOMMEPUYECKUM apOMTpakeM H

HCHOJHAKOTCA JIK OHH Ha I[O6p0BOJIBHOﬁ OCHOBE.

30. Ob6ecneunTebHbIE MeEPHI MO IICKY, PACCMaTPHBaeMOMY MO CyIIECTBY
B Cyde HHOCTPAHHOI'0 roCyJapcTBa, VOIryT ObITh NPHHATHI APOHTPaKHBLIM
cyaom B Poccuiickoi ®elepaunuH |IpH HAJMYHH Y Hero 3Qp¢eKTHBHOH
IOPUCIAHKIIHA, 2 HMEHHO: M0 MECTY HAXOXJIECHHS 3asiBHTeJs, JTHOO MO MeCTy
HaXOKJIEHHS JEHEKHBIX CPeJACTB HJIM HMHOI0 HMYIECTBA, B OTHOIIEHHH
KOTOPLIX 3afiBHTE]b XOJATAHCTBYeT O NPHHATHH Mep MO o0ecne4eHHIO
HMYLIECTBEHHbIX HHTEPECOB, JH0O0 N0 VieCTy HapyllleHHs NpaB 3asiBHTEJIA.

Psim uHOCTpaHHBIX KOMITAaHUHU (3asBHTENH) 0OpaTHIIACh B HHOCTPAHHBIH CYH C
3asgBJIEHHEeM O NPUHYIUTENbHON JTUKBUAAIMH WHOCTPAHHOM KOMIIAHWH B CBS3H C
HEHCIOJIHeHHEM TIOCNIeIHeH 00s3aTeNbCTB MO OIUIaTe OOIMralimii.

Ha ocHoBaHWM HNaHHOTIO 3asABJEHYS WHOCTPAaHHBIM CyJ BBIHEC CyIeOHBIH
NDUKA3. 2arperammuil waocTparucl NOMIAHKI COBCpIuATh rvObic AEHCIBAA,
BIEKyIIue 3a cob0#l oTdykJeHue U (U) Nepeaady Jo60ro uMyuecTsa 4 (M)
aKTHBOB, BKIIIOYas aKkUWMW YU (WIM) JONU y4yacTus, MPHHAINIexallde el B IBYX
poccuiicknx o01ecTBax ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO.

Ilockonbky onpeneneHue HHOCTPAHIIOTO Cy/la O NPUHATHH 00eCIeYUTENbHBIX
Mep He MOJJeXalo NIPUHYIUTENBHOMY ¥ CIIOJIHEHUIO Ha TEppUTOpHH Poccuiickoi
Qenepanny, 3asBuTenn oOpaTHnMch B apOMTpaxHBIH cyn B Poccuifckoit
Qenepanii ¢ XOJATAHCTBOM O TPUHATHH OOECIEYMTENLHBIX MEp B BHIAE

HAJIOXXE€HHA apecTa Ha OJOJIK B YCTABHOM KalluTale pOCCHfICKHX o0IecTB 1 3ampeTa
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WHOCTPAHHON KOMIIaHWM IOJIOCOBaTh IIO OTHAENbHBIM BOIPOCAM, OTHECEHHBIM K
KOMIIETEHIIMM 00IuX cOOpaHuil yYaCTHHKOB 3TUX POCCUHCKUX IOPUAMYECKHX JIULI.

Cyn nepBoii HHCTaHIUHU OTKa3aJl B IPUHATHU 00ECTIEUNTENLHEIX Mep, ClIeNaB
BHIBOJA OO0 OTCYTCTBHH Yy Hero KOMIETEHLHMH IO JaHHOMY BOIIpOCY,
PYKOBOACTBYACH TeM, uTO apbutpaxHslii cyn B Poccuiickoit @enepanuy He MOXeT
IIPUHUMATh 00eCeUUTENLHBIE MEPEL, €CIIH PACCMOTPEHHE 3KOHOMHYECKOTO CIopa
IO CYHIECTBY OTHOCHTCSI K KOMIIETEHIIUH CyJa APYroro rocy1apcTaa.

Cyn KaccalMOHHOM HMHCTaHIIMM OTMEHMJI OHpeNelleHHEe CyJa IepBoi
WHCTaHIUY N0 CIEeyIOIHUM OCHOBAHUSM.

ObecneunTenbHble MEpBI KaK CPECTBO 3aLUUTHI, IPUMEHSIEMOe B YCKOPEHHOR
cyneOHOM mpolienype HpH OlleHKe OrpaHU4YeHHOro Kpyra JoKa3aTelbCcTB M Oe3
BBI30Ba ApPYTOd CTOPOHBI, MOT'YT NPHHMMAThCS TEM CYAOM, KOTOpHIH obnajgaer
3¢ (dexTHBHON IOpUCHUKIMEH, TO €CTb IOPUCAMKIHEH, B paMKaxX KOTOpPO#
obecrieuuTenbHBIE MEPHI MOTYT OBITH 3P PeKTHBHO HUCNOJNHEHH. B CBA3M ¢ 5TUM
IOPUCOMKIHUA II0 NMPUMEHEHHIO OOECHEeUUTENbHBIX MEpP MOXET He COBNaiaTh C
IOPUCIUKIMEH 110 CYLIECTBY CIOpa.

CnenoBaTenbsHO, AaXe €CIM POCCHIHCKUHN cyl He obliajlaeT KOMIIETEHIHEH 110
PacCMOTPEHHIO OCHOBHOI'O CHOpa B COOTBETCTBHH C HOPMaMHU O MEXAYHapOoJIHOM
NOACYOHOCTH, TOT (aKT HE NPENSITCTBYET €My MPUHATh obecreunTeNbHbIE MEepH
B obecnedeHne HCKa, pacCMaTpHUBaeMOro 110 CYIECTBY HHOCTPAHHBIM CyZIOM.

Cornacro 4vact 3 cratem 90 u wactu 3 crateu 99 ATIK P® zagerenue cf
obecrieueHNM UMYINECTBEHHBIX HHTEPECOB MOXET OBITh IHOJAaHO B apOMTpaXHBIH
Cyd IO MeCTy HaXxOXJEHUs 3asBUTENII WIH JAODKHHKA, OO0 MO MeCTy
HaxO0XXIEHUS JIEHEeXXHBIX CPEACTB MJIA HHOTO MMYIIECTBA, B OTHOLIEHHH KOTOPBIX
3a4BUTENL XOJATAMCTByeT O NMPHUHATHH Mep MO 00eCHedYeHHI0 MMYIIEeCTBEHHBIX
MHTEpECOB, MO0 110 MeCTy HapylIeHHs IpaB 3asiBUTEJIS.

Ha ocHOBaHWM M3M0XEHHOIO CyJ1 KaCCallMOHHON MHCTAHIMKM Cejian BRIBOZ O
TOM, 4TO apbutpaxHbiii cyn B Poccuiickoit ®enepauuu obnaman s3¢dexTuBHOM
IOpPHACIUKIMENR TI0 PACCMOTPEHUIO 3asBIIEHUS O IIPUHATUHA 00ECneYUTENbHEIX MED,

yka3zaB, 4YTO Cyd TIepBOA HHCTAaHIMM NpHd [PHHATHH TaKOro poja
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obecneuynTeNbHEIX MEp HOJDKEH MpPOBEPUTh HalMYMe Yy HMHOCTPAHHOIO CyAa
KOMIIETEHIIMM 10 PAaCCMOTPEHHUIO JeNa IO CYIIEeCTBY CIopa, He HapylleHa JId
HCKIIIOYHTEIbHAs KOMIIETEHIUs apOuTpaxKHBIX cynoB B Poccuiickoit Penepanun

pacCMOTPEHHEM J€Jla B HHOCTPAHHOM Cy €.

31. ApOurTpaxkublii Ccya OTK:a3bIBaeT B HCIOOJIHEHHH IOpPYYeHHS
HHOCTPAHHOIO CyJAa O NPHHATHH 00cCHeYHTEJLHBIX Mep, HANpaB/eHHOr0 B
nopsjike oka3aHus NPpaBoBOH NOMOIUH.

XossiicTBeHHbIH Ccya ropona Kuepa (nanee — ykpaunckuil cyn) obpatuics B
apbutpaxueii cyn B Poccuiickoit ®epepauuu ¢ cyneOHBIM HoOpy4YeHHEM 06
OKa3aHWW IIPaBOBOM IOMOINM B BHIE HAOXKEHHWS apecTa Ha MMYIIECTBO
POCCHHMCKOM KOMIIAaHUH, SABJISAIOIEHCS 0TBE€TYMKOM 110 JIelTy B YKPaHHCKOM CYZe.

Ilpn obpamennu 3a NpaBOBOI IOMOIIBI0 YKPaUHCKUH CyA CChUIAiCA Ha
Cornamenue crpad CHI™ ot 1992 ropa.

OnpenenenveM cyna TMEpBOH MHCTAaHOMH B HCIOJNHEHWM CyAeOHOro
NOpy4YeHHUs OTKa3aHo.

B cumy crateu 5 CornameHuss KOMIIETEHTHBIE CYABI ¥ HHBIE OpraHbl
rocyaapctB — ydactHukoB Conpyxecrsa HezaBucumeix 'ocynapcte o6s3yrorcs
OKa3piBaTh B3aWMHYIO HpPaBOBYI0 nomomb. [IpH 3TOM B3aWMHOE OKa3aHHe

[IpaBOBOY MOMOIIM BKIIOYAET BPyYEHUE M NIE€PECHUIKY JTOKYMEHTOB U BHINIOJIHEHHE
WHBIX TNOTECCVANRHRIY  TMe#CcTBMH, 1 WacTHOCTH  NPCBCLASHHC OKChLEPTHSbI,
3aClIylIMBaHUE CTOPOH, CBUAETENEH, SKCTIEPTOB H APYTHX JIUII.

Mexny TeM npuMeHeHHe obecrieuliTeNbHBIX Mep (paBHO Kak U BO30yxIeHHe
HCKOBOrO IPOM3BOACTBA IO 3asBICHUIO MHOCTPAHHOIO CyJla B IOJb3Y
KaKoro-1m00 4acTHOro Jiuiia) He BXOJAUT B 00beM B3aUMHOM NMPaBOBOM ITOMOIIY H
HE MOXET OBITh OCYIIECTBIEHO B MOpsAKE €€ OKa3aHHsA CyIOM OIHOTO
roCyZapCTBa Ha OCHOBaHWH NOPYYEHMUS Cylla APYToro rocyxapcraa.

B cootBetcTBHE ¢ yacThio 1 cTatrm 90 AIIK P® apbuTpaxHbiii Cyq MOXET

IIPUHATE obecneunTeLHbIE MEPBI, TO €CThb CpPOYHBIE BpPEMCHHBIE MCPHI,

HallpaBlieHHbIE Ha ofecredyeHHe HcKa (Mephl obecriedeHHs Hcka), obecreueHue
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HMYIIECTBEHHBIX HHTEPECOB 3asBUTENs (MpedBapUTEIbHBIE OOeCIeYUTeNbHBIE
Mepbl) MM obecneuyeHHEe HMCIONHEHHS cyneOHBIX akToB (Mephl obecnedeHHUs
HCIOJIHEHUs] CYAEOHBIX aKTOB) TONBKO IO 3asBIEHMIO JIMIA, Y4YacTBYIOLIEro B
Iene, a B Cly4asix, NpeLyCMOTPEHHBIX Ha3BaHHBIM KogekcoM,  HHOIo HIa.
Taxum 06pa3oM, ynoBIeTBOpEHHE 3asBIEHUS O IPUHATHH O6ECTIEUNTENbHBIX
Mep @0 XoJaTaiCTBy HHOCTPaHHOr0 CyJa HM IOJIOXKEHHUAMH TPHMEHUMBIX
MEXIyHapoIHbIX JoroBopoB Poccuiickoii ®enepanuu, HH MOJOKEHHUIMH

ATIIK P® He npexycMoTpeHo.

32. IIpuHATHIE HHOCTPAHHBIM CyAOM o0ecreyHTeNbHbIEe Mepbl B BHOE
3ampeTa HA Yy4ACTHE B PAaCCMOTPEHHH cnopa B cyaax Poccuiickoit ®egepanuu
He NPENATCTBYIOT PACCMOTPEHHIO CIIOPa KOMNETEHTHBIM POCCHICKHM CYAOM.

Poccuiickasi koMmaHus oOpatuiack B apOMTpaXHBIH CyJ C HMCKOBEIM
3asBlIEHHEM K HMHOCTpaHHOMY OaHKy M poccuiickoMy o6IecTBy O IpHU3HAHUH
HeIeWCTBUTEIHHOH TapaHTUM B OTHOIIEHHH ONpEeAeNeHHBIX 00s13aTenbCTB
(cormanmieHMss O TapaHTHH), 3aKIIOYEHHOM MEXHAy Ha3BaHHBIMM OaHKOM H
0OIIECTROM.

Pemennem cyna nepBodl MHCTaHLMK B YyZIOBIETBOPEHHM HCKAa OTKa3aHO B
CBA3M C HEODOCHOBAHHOCTBIO 3asBIIEHHBIX TpeOOBaHMM, a TaKkXke B CBA3M C
IIPOILYCKOM CpoKa MCKOBOHM naBHOCTH. Cyn anenIsiuOHHOM MHCTAaHIIMH OCTaBHJ
fer yrMererus pemenve cya TepBo UHCTANINA.

He cornacuBIINCE ¢ yKa3aHHBIMH CyIeOHEIMU aKTaMH, POCCUHCKas KOMIIaHHS
obparunack B Cyl KacCallHOHHOW HMHCTAaHIMH C XKaI0O0H, B KOTOPOH mpocuia
IPUHATH HOBBIH CyleOHBIH aKkT 00 yAOBIETBOPEHHH HCKOBBIX TpeOOBaHMIHA.

B xoxe paccMoTpenus nena B CyAe KacCallHOHHON MHCTaHLIMM WHOCTPaHHBIH
OaHK XONaTalHCTBOBAX O MpEKpaleHWH CyAeOHOro pa3OoHpaTeNsCTBA B CBA3H C
OTCYTCTBHEM KOMIIETEHIMH y apbuTpaxHoro cyaa B Poccuiickoit denepanuu Ha
paccMOTpeHHE [elia 110 IPUYHHE TOT'O, YTO MHOCTPAHHEIM CYJIOM I10 HHHIMATHBE

WHOCTpaHHOro GaHKa ObLI BHIHECEH Cy[eOHBIM 3alpeT Ha Y4acTHE pPOCCHUCKOM
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KOMIIaHHH B CyeOHOM pa3bupaTenbCTEE IO JaHHOMY Jiely B HHBIX IOPHCAUKLIMIAX,
KpoMe IOPHCIMKIMYA HHOCTPaHHOIO cyza (anti-suit injunction).

Cyn KaccanMOHHOM MHCTAaHIIMH HE COrJacHics ¢ JOBOAAMH HWHOCTPAHHOIO
OaHka, MOTHBHUPYS CBOKO MO3MULMIO CIEAYIOMHKM. B cHily NpuHIUNA CyBepeHHOTO
paBeHCTBa TOCYNApCTB KaK OCHOBHOIO TpHHIMNA MEXAyHapOJAHOro IpaBa
roCyIapcTBa IOPHAWYECKH PAaBHBI U KKJO€ TOCYIapCTBO IOJBL3YETCs IIpaBaMy,
MPUCYLIMMHU FOCyJapCTBEHHOMY CYyBEpEHUTETY. JJaHHBIH NPHHIMI NOAPa3yMEBAET
B TOM 4HCI€ M TO, 4TO CYX OJHOI(O TOCyJapCTBa HE€ BIIpaBe€ OCYHLIECTBISTH
BJIACTHBIE TIOTHOMOYHS B OTHOLIEHHH CyAa APYTOro rocy1apcTBa H NpeaHuChBaTh
HOCJIEJHEMY OCYIIECTBJIEHME T€X WMJIM WHBIX NeHACTBUH (IpUHLMI «paBHBIA HaJ
pPaBHBIM BJIaCTH HE UMEET»).

CynebHblit «IPOTUBOMCKOBEII 3a1IpeT HHOCTPAHHOT'O CyAa HH B CHITy CBOEi
IPUPOJBI, HU B CHIIly HOPM MEXAYHA[OQHOTO M POCCHICKOTrO IIpaBa HE MOXET
NpendaTCTBOBaTh PAaCCMOTPEHMIO Jela B apbutpaxkHoM cyle B Poccmifckoit
Qenepauii ¥ MOPOXAATh HOPUIUYECKHE IOCHENCTBHSA Ha TEPPUTOPHH
Poccuiickoii ®enepauny.

B ciyuae HEHCIIONHEHHs TaKOTrO 3AlpeTa HHOCTPAHHOTO Cy/ia GU3MYECKUEe H
IOpPUAMYECKHE JIMLA, KOTOPBIM OH aIpeCOBaH, CaMH ONPENENSIOT U HECYT PHUCKH
HAaCTYIUICHUS BO3MOXHBIX HETATHBHBIX NOCHENCTBHHU 3a mpepenamu Poccuiickoit

ODenepalivi.
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